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UNITED STATES COURT OF APPEALS, 


FOR THE SECOND CIRCUIT. 


FIRST NATIONAL BANK OF HOLLYWOOD, DOROTHY BUCHMAN AND 
SANDER BUCHMAN, as Executors of SAMUEL BUCHMAN, Deceased, 


Plaintiffs-Appellees, 
-against- 


AMERICAN FOAM RUBBER CORP., MILTON R. ACKMAN, as Trustee 
Of AMERICAN FOAM RUBBER CORP., BANKRUPT, 


Defendante, 


MARIE LOUISE de MONTMOLLIN, ALEXANDER F. PATHY and 
SUZANNE M. PATHY, 


Defendants-Appellants. 


Sen ae ee EE OT SR “Re ae iy 6 aS Ch bes Ga lair siete oneal at abe aes sl = 
RELEVANT DOCKET ENTRIES. 

Date PROCEEDINGS. 

June 14-60 Filed complaint & issued summons 

July 12-60 Filed REPLY to counterclaim. 

May 16/61 Filed affdvts. Exhibit & notice of motion 


to permit defts', Marie Louise de Mont- 
mollin, & Alexander F. Pathy & Suzanne 
M. Pathy to file an amended & supple- 
mental answer, - ret. 5/23/61. 

Dec 8-61 Filed Opinion #27354 granting motion 


permitting individual defts to serve and 
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RELEVANT DOCKET ENTRIES 


PROCEEDINGS 


file an amended and supplemental 


answer containing two counterclaims - 


Mertzner, J. - mn. 


Dec 3/62 Filed Answer to Complaint by deft. 


Miiton R. Ackman 


Dec 22/62 Filed pltff's REPLY to answer of deft. 
Milton R. Ackman 
Aug. 17-66 Filed MEMORANDUM OPINION #32, 646-- 
Pltff's motion for Summary Judgment Denied. 
May 9-67 Filed memorandum Opinion # 33489 - 
deft's motion for summary judgment is 
denied - so Ordered--Cooper, J M/N 
Mar. 7-68 Filed deft's Louise de Montmolin, Alex 


Pathy & Suzanne M. Pathy-Motion for 


Summary Judgment. 


Apr. 17-68 Trial cont'd Jury finds conspiracy by 
pLEtt. 
Dec. 3-68 Before, Cooper, J.-Non-Jury tria’ con- 


tinued from 4-29-68-Trial as to pltfts 
case 

Jul. 23-69 Filed Memorandum Opinion #36027--During 
the course of the trial, decision was 
reserved on a number of evidentiary 


rulings. Individual defts' motion to 


Date 


Sep. 


26-69 
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RELEVANT DOCKET ENTRIES 
PROCEEDINGS 


strike Exh. 34 is denied, objections to 
Exhs. 39, 41 and 42 are overruled; piltffs' 
motion to strike Exh, ES is denied; 
objections to Exhs. EV, EW, EK and EY 

are sustained, objection to Exh. EZ is 
overruled. Individual defts' motion to 
dismiss is denied. The parties are 
allowed 15 days from date of this opinion 
to serve and file proof in affidavit form 
as to remaining issue of damages, etc. 

As to liability only, the foregoing 

shall constitute this Court's findings of 
fact and conclusions of law. Cooper, 

J. m/n 52pp. 

Filed memorandum and order that entry 

of judgment on pltff's second cause of 
action must await determination of damages, 
we direct that judgment be entered on all 
other claims in this litigation. Entry 
of Judgment shall not be delayed for 

the taxing of costs. The parties shall 
submit forms of judgment on notice within 


10 days from this date, Cooper, J. 


DATE 


Sep. 


Oct. 


26-69 


9-69 
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RELEVANT DOCKET ENTRIES 


PROCEEDINGS 


Filed memcrandum and order that the 
Trustee in Bankruptcy of American Foam 
Rubber Corp. moves to have pre-verdict 
interest added to the $20,000 Jury Verdict. 
Accordingly, we find that the Trustee 

is entitled to pre-verdict interest as 

a matter of right. Such interest shall 
be computed at the rate of 6% per annum 
from July 1, 1959 etc. So Ordered-- 
Cooper, J. m/n 

Filed Judgment #70,289-Pltffs. have judgment 
on lst cause of action against American 
Foam Rubber Corp. in the sum of $64,000- 
with interest at 5% per annum in the 
amount of $1,484.47 or in all $65,484.47, 
with costs to be taxed in favor of pltffs. 
against Amer. Foam Rubber Corp., that 
pltffs' second cause of action against 
defts. Alexander F. Path’ & Suzanne M. 
Pathy is dismissed with custs to be 

taxed in favor of said defts; that deft. 
Milton R&. Ackman, as Trustee of Amer. 


Foam Rubber Corp., bankrupt, have judgment 


on his First Counterclaim against pltffs. 


DATE 


Nov. 


21-74 
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RELEVANT DOCKET ENTRIES 


PROCEEDINGS 


First National Bank, Dorothy Buchman, & 
A. Sander Buchman, as executors of S. 
Buchman, deceased, in the sum of $20,000- 
with interest at 6% per annum, that deft. 
Ackman's 2nd counterclaim against pltffs 
& cross-claim against defts. Marie Louise 
de Montmollin, A. F. Pathy & Suzanne 

M. Pathy is dismissed without costs to 
pltffs. & with costs to be taxed without 
costs, etc. & as further indicated.-- 
Cooper, J.-Judgment ent.-Clerk 

Filed memo endorse on motion filed 10- 
4074--The sole issue/must be resolve on 
this motion for summary judgment is the 
amount of interest due pltff. Buchman 

on the $15,000 judgment. Pltff. should 
be awarded simple interest on the $15,000 
judgment at the legal rate indicated. 

The interest computed by the judgment 
clerk following this formula shall be 
added to the award of $26,852.58 as to 
which there is no dispute. So Ordered-- 


Cooper, J. Mailed notices. 


DATE 


Dec. 


Jan. 


20-74 


10-75 
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RELEVANT DOCKET ENTRIES 


PROCEEDINGS 


Filed Order & Judgment #74,988--Pltff's 
motion for summary judgment is granted 
Pltff. recover of deft. Marie Louise de 
Montmollin the total sum of $14,016.00 
Pltff, recover of deft. Marie Louise de 
Montmollin the addt'l sum of $40,868.59-- 
Cooper, J.--Judgment Entered-Clerk. 
Filed defts' (de Montmollin & Pathy) 
notice of appeal from order & judgment 
entered 12-20-74. Mailed copies to 
Lorwin Goldman Gutin Rosen & Greene 540 


Madison Ave. N. Y. C. and to Kleeberg 


& Greenwald 11E. 44th Str. N. Y. C. 
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PLAINTIFF'S COMPLAINT AS AMENDED BY THE PRE-TRIAL ORDER. 


UNITED STATES DISTRICT COURT POR TH: 
SOUTHERN DISTRICT OF NEW YOIXN 


SAMUEL BUCHMAN, 

Fleintiff, 

wagainste 

AMERICAN POAM RUEBZR CORPORATION, COMPLAINT 
MARIE LOUISZ de MONTROLLIN, 
ALEXANDER F. PATHY and SUZANNE ™, 
PATHY, 

Defondants. 


aan tap cs lh ack ke a ae aa a TE |e 


Plaintiff, by his atterneys YEYWAN & NEITLICH, ESQS., 
complaining of the defenéants hercin alleges: 


AS AND POR A FIRST SEPARATE AND 
DISTINCT CAUSE OF ACTION AOAINST 
DEFZNDANT AMERICAN FOAN RUDBER 
CORPORATION 


PIRST: Plaintif’ is, and for a period of years prior to 
the institution of this action nas been, a resident of and domi- 
ciled in the State of Florida. 

SECOND: Defendant AM{RICAN PO! RUDBER CORPORATIO”™ 
(hereinaftor somtimes referred to as "tho Corporation") is a 
corporaticn organized and existing wider and by virtue of the laws 
of the State of New York, end having its principal office at 350 
Pifth Avermec, Borough of Manhattan, City, County and State of 
New York. 

THIRD: Jurisdiction of this Court is based upon the 
following: Plaintiff is a citizen of the State of Plorida and 


8a 


PLAINTIFF'S COMPLAINT AS AMENDED BY THE PRE-TRIAL ORDER 


defendant AMERICAN FOAM RUBSER CORPORATION is incorporated under 
the vs of the State of New Yor« and has its principal office in 
the city and State of New York. The rutter in controversy exceeds, 
exclusive of interest and costs, the sum of $10,000.00. 


FOURTH: On or about August 1, 1955, the 
corporation issued to the plaintiff thirty-four 
(34) of the Corporationts “Series B" debentures, 
each of which said debentures is dated August 
1, 1955, payable August 1,1965, in the face 
amounts thereof to the registered holder there- 
of, with interest at 5% per annum. The aggre- 
gate of the face amounts of said debentures is 


$64,000.00. A photostatic copy of one of said 


debentures is annexed hereto as Exhibit "A" and 
made a part hereof. Each of the said thirty- 
four (34) debentures issued by the Corporation 
to the plaintiff is in form identical to 


Exhibit "A", except for its face amount. 


FIFTH: At all times nereinmentioned plain- 
tiff was and still is the registered holder of the 
aforementioned thirty-four (34) Series B debentures 


of the Corporation, having an aggregate face value 


of $64,000.00. 
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PLAINTIFF'S COMPLAINT AS AMENDED BY THE PRE-TRIAJ, ORDER 


FIFTH A: The Corporation paid plaintiff 
interest under and as prescribed by said debentures 
to and including the interest which fell due August 

_1, 1960, but paid no part of the principal. 

FIFTH B: On Janusery 17, 1961, the Corpora- 
tion filed a voluntary petition for an arrangement 
unc_s Chapter XI of the Bankruptcy Act of the 
United States, 


FIFTH C: On February 21, 1961, the Corpora- 
tion was on said petition duly adjudicated a bank- 
rupt in the United States District Court for the 
Southern District of New York; and on }february 
23, 1961, Milton R. Ackman was appointed Trustee 
in Bankruptcy of the Corporation and hs has at all 


times since been and now is acting as such Trustee. 


FIFTH D: By reason of the foregoing, there 
became due and payable by American Foam Rubber 
Corporation, bankrupt, to the plaintiff the eum 
of $64,000.00, with inverest at 56 per annum 
from August 1, 1960 to January 17, 1961, no 
part of which has been paid to the plaintirr 
although duly demanded, 


< 
2 
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SIXTH: Each of the aforemontioned 6& debentures pro- 


vides, anong other things, as follows: 


"AR Interest shall be paid to the registered holder by 
check mailed to him at tho address appearing upon said 
register semi-anmuslly on the firey days of Yebruary and 
August of each year. 


5, Commencing on F:bruary 1, 1956 end on euch 
interest payment dats thereafter, tne undersicgaed will 
make paymont by like check to tie registered holders of 
said debentures of flve percent (5%) of the raspective 
principal amounts thereof. Tne uncerpigned enall, however, 
not be requircd to make any payment on account of principal 
4f the undersigned has not acciwmulated earnings and profits 
at least sufficient in amount to provide for that paynent. 
The undersigned agrees thst as long as any past due instal- 
ments of principal remain unpeid it will not dedare any 
dividends upon any class of its capital stock end that 
instalments of principal previously un;aid shall be made 
good out of the first accruing carninge ond profits from 
which such payments aay bs mide. ‘The words ‘earnings and 
profits' as used in this paregrapn shall mean accumulated 
profits less all taxes, dividends and payments on account of 
principal of said debentures." 


SEVENTH: The Corporation has failed, neglected and 
refused to rako any paymonts on account @f the principal of the 
seid debentures although such payments have been duly demanded. 

EYGHT!!: Upon informaticn and belief, the corporation 
hag had accwmlated earnings and profits sufficient in amount to 
provide for t:¢ instalmont payments due February 1, 1956 and on 
each interest payment date thoreafter, up to and tacluding 
February 1, 1960, in accordance with Paragraph “5" of the said 
debentures. 

NINTH: By reason of the foregoing there became due an¢ 
payable by tho Corporation to the plaintiff es at February 1, 1950 
nine (9) instalments, each in the anount of five (5%) per centum 
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of the face amount of the aforementioned debentures, totaling in 
nll the sum of $23,600.00, no part of which has been paid to the 
penintiff althoush duly demanded. 

AS AND FOR A SECORD SEPARATE AND 

DISTINCT CAUSE OF ACTION AGAINST 


DSPENDANTS MARIE LOUIS: de KONT- 
HOLLIN, ALFXANDER ¥. PATHY AND 


SUZANNE Fi, PATHY 

TENTH: Plaintiff repeats and realleges cach and every 
allegation set forth in paragraphs “FIRST", "SBCOND", "FOURTH", 
"FIFTH", "SIXTH", “SEVENTH”, "EYGHTH” and “NINTH of the complaint 
with the same force and effect as if herein *'st forth in full. 

ELZVENTH: Upon information anc Sclief, the aforemen- 
tioned individual defendants, MARTE LOUISE de MONTHOLLIN, 
ALEXANDER FP. PATHY and SUZANNE M. PATHY, amd each of then, arc 
citizens and/or residents of the State of New Yor«, and none of 
said defendants is a citiren cor resident of the State of Florida. 

TWELFTH: Jurisdiction of this Court is based upon the 
following: Plaintiff is a citizen of the State of Plorida; the 
individual defendants are citizens and/or residents of the State 
of New Yor'=; the amount in controversy in this matter exceecs 
the sum of $10,000.00. 

THIRTEENTH: On or abcut May 17, 1957, plaintiff and 
the turee above-named individual defendants entered into an 
an agreement in »titing wherein and tihcreby the aforementioned 
three individual defendants agreed to purchase and did purchase 
from the plaintiff all of the shares of the capital stock held by 
the plaintiff in AMERICAN FOAM RUBBER CORYORATION and in another 
corporation known as BURLINGTON HOLDING CuRP. 
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POURTEENTH: Feragraph “SIXTH' of the aforesaid agreement 


of May 17, 1957 provides as follows: 


“SIXTH: Subordtnation 


A. The parties named below hold five (5%) per- 
cent registered debentures tssucd by Arcsrican Foam or 
Burlington in the following rcspective amounts; 


Amrican Foam Americen Fosm Burlington 


Series A Series B Debenture 
ear at Ro Deven ture — Due é 
May 1, 1960 vd 1, 1565 Aprii 1, 1960 
Narre of Holder é "tz ' 
Semel Buchman $48,000 $63,000 $12,000 
Marie Louise de 
Montrollin 63,060 79,0090 15,C00 
Alexander PF. 
Pathy -Q- 50,000 -0- 


To induce Samuel Buchman to sell his capital 

Stock hereunder, Marie Louise de Montmollin and Alexander P. 
Pathy hereby agree with respect to the debentures of each of 
Seid corporations that the rights of any holder (inoludi 
her or hin) of the debentures thereof now held by her or 
and referred to above, be subordinated to the rights of any 
holder or holdera of the debentures thereof now held by 
Semel Buchman (including gy as to the payment of interest 
and principal. No claim for interest under the debentures go 
gubordinated shall be made unless all interest payable on the 
debentures now held >y Same} Buchman shall have been paid in 
full, and no claim for principal under any of the debentures 
BO subordinated shall be made unless the entire principal of 
ali the debentures now hel. ‘*y Samo. Bucnman shall have been 
paid in full. 

A 


“| If for ary ocoeu, oltber corperation shall pay’ 


interest or pringipal on iuo« debentures to any of the Buyers, 
or to ery person derir' . *.sle to the @dekentures of said 
corporn ios from any «’ the Buy-rea, and said payment shall be 
made wii out first saliuiying «i petority to which the 


holder or holders of Samel vLuchman'r debentures are entitled 
by reason of the foregoing provisions, the amownt or amounts 
of the payment so made to the Buyer (or to the person deriving 
title from her or him) shall te promptly paid by such Buyer , 
to #aid holder or holders of Samicl Buchman's debentures. 

Any payment made on account of principal shall be endorsed on 
said debentures, which shall be submitted to the payor for 
that purposes. 
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he "B. So mei Buchman is the holder of a five (5) 
percent Promissory Nuce of American Foam in the sum of $25,000. 
The Duyers hold sir‘Jar Promissory notes aggregating $100,000. 
fo induce Sanmucl Buchman to sell his capital stock hereunder, 
the Buyera hereby agree to subordinate the payment of (1) in- 
terest of their respective said Fromissory Notes to the 
payment of interest ard (2) principal thereof to the payment 
of principal, on or of said $25,000 Fromissory Note held by 
Sam:-1 Buchman and they further agree to make no claim for 
intesest on their respective said Promissory Notes until 

terest on the Promissory Note held by Sammel Buchman shall 
have been paid in full, and to make ne claim for principal 
unless the principal of the Promiseory Note held by Samiel 
Buchman shall have been paid in full. 


C. To induce the respective Buyers to buy his 
capital stock sold hereunder, Samuel Buchman hereby agrees 
with respect to his debentwres of American Foam and Burlington 
that the rights of any holder (including him) of said deben- — 
tures shall in all respects continue to be subordinated, as e 
they are presently, to claims of The First Pennsylvania 
Banking and Trust Company now existing against said corpors. 
tions or either of them by reason of credit extended, or to 
claims of any other financial institution which after the date 
hereof may in whole or in part become a creditor of said 
corporations or eithor of them by reson of the refinencinz 
ef the credit now extended to said corporations or either of 
them by The First Pennsylvania Banking and Trust Company. 
Samicl Buchman's agreement so to contime the subordination 
of his debentures shall be subjoct to the two following lim- 
itations: (1) Such agreement shall expire on December 31, 
1959, end (2) the aggregate indebtedness of either or both of 
said corporations to which his debentures shall continue to 
ao above provided, shall not be in excess of 
»* ° 


FIFTEENTH: On or about May 1, 1960, the AMERICAN POAM 
RUBBER CORPORATION "Series A” debentures referred to in paragraph 
"SIXTH" of the May 17, 1957 agreement, then held by the plaintiff, 
and having an aggrezate face value of $43,000.00 were paid and 
retired by the Corporation. 


SIXTEENTH: Upon information and belief, the three named 
individual defendants are, and at all times herein mentioned were, 


14a 


PLAINTIFF'S COMPLAINT AS AMENDED BY THE PRE~TRIAL ORDER 


the officers, directors and sole stockholders of AMERICAN POAM 
RUBBER CORPORATION and were and still are in full operating MmANATer 


ment and control of said corporation. 


SEVENTEENTH : Upon information and belief, 
on or about June 1, 1957, the defendant, Alexander 
F. Pathy, sold to the defendant, Marie louise de 
Montmollin, his "Series B" debentures in the 
Corporation for the sum of $80,000.00 and received 
such amount from her in payment therefor. 

Upon information and belief, 

in or about April or May 1958, the three individual 
defendants in their capacities as officers, 
directors and stockholders of American Foam Rubber 
Corporation, and also as the holders of both "Series 
A" and "Series B" debentures of said Corporation, 
caused the said Corporation to amend its Certificate 
of Incorporation so as to provide for 3,500 shares 
of 5@ cumulative preferred stock of the Corporation, 
and thereupon the three individual defendants in 
their capacities as officers, directors and stock- 
holders of American Foam Rubber Corporation caused 


said Corporation to issue to themselves shares of 
said preferred stock in exchange for and in payment 


of the aforementioned "Series A" and "Series B" 


debentures theretofore held by the individual de- 


fendants. 


15a 


PLAINTIFF'S COMPLAINT AS AMENDED BY THE PRE~TRIAL ORDER 


Upon information and belief, 
that in or about April 1960, the individual defend- 
ants in their capacities as officers, directors and 
Stockholders of American Foam Rubber Corporation, 
and as directors and officers of Burlington Holding 
Corporation, the subsidiary of American Foam Rubber 
Corporation, caused the defendant Marie Louise de 
Montmollin to be credited on the booksof Burlington 
Holding Corporation with the receipt of $15,000.00 
an? the simultaneous discharge of $15,000.00 of . 
Burlington debentures then held by her, and the 
Said Marie Louise de Montmollin then simultaneously 
loaned the said sum of $15,000.00 to american Foam 
Rubber Corporation which the individual defendants 
in their capacities as officers, directors and stock- 
holders of American Foam Rubber Corporation accepted 
from her as such loan. as 
"Series BY” debentures of sa) 1 Corporetion, caused the said corpor- 
ation to issue shares of tic preferred stock of said Corporation to 
themselves, in exchange for and in payment of the aforementioned 
“Series A" and “Serics B" debentures then held by the individual 
defendants, MARIE LOUISE de MONTMOLLIN and ALEXANDER FP. PATHY. 
, EIGHTEENTH: By reason of the foregoing, the defendants 
| MARIE LOUISE de MONTMOLLIN and ALEXANDER F. PATHY have received 
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payment of tic amounts due on the debentures held by them’ t..2 
Corporation, but the said defcndants have failed to make an egul- 


valent payment to the plaintiff herein of the amounts received by 


ceed! 


them, sufficient to retire or purchase the Series B debentures 


held by plaintiff in the aggregate amount of $64,000.00. 
NIMETCENTH: By reason of the foregoing, the aforcnen- 
tioned defendants MARIS LOULSE do MONTMOLLIN and ALEXANDER FP. PATHY 
have received payment of the amounts due on the debentwres of the 
Corporation held by them, without satisfying the priority to which 
plaintiff was entitled in the payment of his debentures, all in 
breach and violation of the agreement between and among the parties. 
TWENTIETH: By reason of the foregoing, plaintiff has 
been damaged in the amount of $64,000.00 with interest from May 1, 
1969. 
WHEREFORE, plaintiff demands judgment as follows: 
(A.) Against the defendant american Foam 
Rubbr Corporation in the amount of $64,000.00, 
with interest at 5% per annum from August 1, 1960 
to January 17, 1961. 
(B.) Against the individual defendants 
Marie Louise de Montmollin, Alexander F, Pathy 


and Suzanne M. Pathy, Jointly and severally in 
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the amount of $64,000.00, with interest fron 
June 1, 1957. 


' fogethe® with the costs and disbursements of this action as pro- 


vided by law. 


WYMAN AND NEITLICH 
Attorneys for Flaintirr 


m Ase fecctine 
4 ‘ a, 

a member of the firn, 
Office & P.O. Address 

104 East 40th Street 

Borough of Manhattan 

City of New York 
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UNIT{D STATES DISTRICT COURT 
FOR ‘HE SOUTHERN DISTRICT OF NEW YORK 


SPSL L LLL ALARA LHRO ROH RLSOREEEEZeZareseneey 


SAMUEL BUCHMAN, t 
Civil Action 
Flaintifé, No. 60 Civ. 232$ 
: 
~against- 
AMENDED AND 
AMERICAN FOAM RUBBER CORPORATION, : SUPPLEMENTAL 
MARIE LOUISE de MONTMSLLIN, ANSWER 
ALEXANDER F. PATHY and SUZANNE M, 
PATHY, : 
Defendants. 


POLLO RLAMROMORODO EATERS LSO REE ESEaaseneeah 


Defendants, MARIE LOUISE de MONTMOLLIN, ALEXANDER 
F. PATHY and SUZANNE M. PATHY, (hereinafter sometimes 
referred to as the "Answering Defendants"), by their 
ettorneys, Winer, Neuburger & Sive, Esqs., for their 
Amended and Supplemental Answer to the Complaint herein, 
allege as follows: 

1. The Answering Defendants deny knowledge or 
information sufficient to form a belief as to the truth of 
the allegations contained in paragraphs "FIRST" and "TWELFTH" 
of the complaint. 

2. The Answering Defendants deny each and 
every allegation contained in paragraphs "SEVENTH", "EIGHTH", 
"NINTH", SEVENTEENTH", "EIGHTEENTH", "NINETEENTH", axcd 
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"“IWENTIETH" except that they admit with respect to paragraph 
“SEVENTEENTH” chat they did exchange certain debentures 

then held by them for subordinated preferred stock of 
defendent AMERICAN FOAM RUBBER CORPORATION, 

3. The Answering Defendants admit the allegations 
of paragraph “SIXTEENTH” of the complaint, except that they 
deny that at ell times mentioned in the complaint they were 
in full operating management and control of defendant 
AMERICAN FOAM RUBBER CORPORATION. 


AS_AND FOR A FIRST AFFIRMATIVE DEFENSE 


4. the complaint fails to state a claim against 
defendants upon which relief can be granted. 


AS_AND FOR A SECOND AFFIRMATIVE DEFENSE 
5. Plaintiff had knowledge of the exchange of the 
defendants’ debenture for preferred stock at or about the 
date of said exchange. Plaintiff acquiesced and consented 
to the seid exch nge. 


AS AND FOR A FIRST COUNTERCLAIM AND 
D S 
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6. Upon information and belief, defendant 

American Foam Rubber Corporation (hereinafter sometimes 
referred to as "AFR Corp.") was organized by plaintiff 
Puchman in March 1950, and from the date of its organization 
and until May 17, 1957 plaintiff Buchman was the President 
and Chief Executive Officer of and o ne of thrae members of 
“@ Board of Directors of AFR Corp. At various times after 
ite organization, AFR Corp. caused to be created and organizes 
and acquired ali of the capital stock of various subsidiary 


corporations. (AFR Corp. and the said subsidiaries are 
hereinafter sometimes refered to collectively as "AFR 


Group"). 

7. Upon information and belief, 
between the date of its organization and February 21, 196i, 
when AFR Corp. was adjudged a bankrupt in proceedings in 
this Court, in Bankruptcy, bearing index number 61-B-35, 
AFR Corp. was engaged in the business of the manufacture 
and sale of foam rubber, rubber mattresses and pillows, 
and other articles made of foam rubber, and related 
products, for industrial and consumar use. 

8. Upon information and belief, Burlington Hold- 


ing Corporation (hereinafter refcrrod to as Burlington”) 
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was organized by plaintiff Buchman in March 1950, under 

the lews of the State of New York, and has at all times since 

its organization been the owner of certain factory premises 

located in Burlington, New Jersey, leased to defendent AFR 

Corp. for its manufacturing operations. In 1958, defendant 

AFR Corp. ecquired all of the capital stock of Burlington 

and Burlington thereby became and has at all times since 

been a wholly owned subsidiary of AFR Corp. * 

9. (a) At all times since 1953 defendant Alexander 

¥. Pathy has been a Director and Officer of APR Corp.; 
(b) at ali times since 1954 defendant Marie 

Louise de Montmollin sas been a Director and Officer of 

AFR Corp.; and 5 
(c) at all times since 1957 dofendant SUZANNE 

M. PATHY has been a Director and Officer of AFR Corp. 
(d) between June 30, 1954 and August, 1955, 

approximately 60% of the common stock of AFR Corp. 

was owned by the Answering Defendants and approximately 


40% was owned by plaintiff Buchman and his son, A. Sander 
Buchman. 


(e) between August, 1955 and May 17, 1957, 
approximately 66 2/3% of the common stock of AFR Corp. was 
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owned by the Answering Defendants and approximately 33 1/3% 
was owned by plaintiff Buchman and his son, A. Sander 
Buchman, 
10. Upon information and belief, between January 
1, 1953 and May 17, 1957, the business, asgfM net worth, 
profits and prospects for future growth and profits of 
AFR Corp. greatly developed, expanded and appreciated. 
11. Upon information and belief, from 

September 1956, or thereabouts, to May 17, 1957, 

the business operations of AFR Group were sub- 

Stantially divided into two divisions, towlt, 

the Industrial Division, concerned with the sale: 

of articles made of foam rubber to manufacturers 

of foam rubber products for use in such mauufactur- 

ing, and the Retail Division, concerned with the 

sale to wholesalers and retailers of finished 

articles made of foam rubber, 

12. Upon information and belief, by virtue of 
the foregoing, and his own and his son's holdinge of 
capital stock and debentures of AFR Ccrp., the offices of 


AFR Corp. and Burlington occupied by him since 1950, and 


his active charge of all of the opcrations and personnel, 
plaintiff Buchman had, on May 17, 1957; 
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(a) an intensive, special and unique knowledge 
of and acquaintance with the business operations, affairs, 
transactions and assets of AFR Corp. and its subsidiaries; 

(b) a close, special, unique and confidential 
relationshiy with all of the sales ano other personnel 
@aployed by AFR Corp. and its subsidiaries, and was in 
@ position to exercise substantial influcnce over all 
of the said persomel. 

13. Upon information and belief, on May 17, 
1957, and for the entire period of time prior thereto end 
Guring which the AFR Group had operated its Industrial 
Division substentially all of the sales by the Industrial 
Division of AFR Corp. were handled and effected by Regional 
Sales Representatives, including the following, who are 
sometimes hereinafter referred to as the Key Seales Personnel 


of AFR Corp.: 


Louis Levy, for the Metropolitan New York 
City Arca 

Irving Mirsky for the Philadelphia and the 
New England Area 

Doaald B. Parker, for the Area of Ohio, 
Pennsylvania and several adjoining and 
nearby states . 

Hellmut R. Spitzer, for the Midwest Ares 


24a 


AMENDED AND SUPPLEMENTAL ANSWER OF APPELLANTS AS AMENDED 
BY THE PRE-TRIAL ORDER 


From its establishment to May, 1957, approximately 
75% of the totel gales by the Indistrial Division of the 
AYR Croup were represented by sales made by the Key Sales 
Personne); the above named Louis Levy, Irving Mirsky and 
Donald B. Parker accounted for 60% of the said total sales. 

14. On cr about My 17, 1957, plaincizf£ 
Buchzan and his son, A. Sander Buchman, as Sellers, and 
“he Answering Defendants, as Buyers, entered into an 
agreczent in writing providing for the sale by plaintiff 
Buchman and his son, A. t»nder Buchman, to the Answering 
Defendants of 12,772 shares of the Class A capital stock 
of AFR Corp. and 30 shares of the capital stock of 
Burlington, constituting all of the shares of the said 
corporations owned by plaintiff Buchman, end 5,500 shares 
of the Class A capital stock cf AFR Corp., constituting 
all of the shares of the capital stock of AFR Corp. 
owned by A. Sander Buchman, to the Answering Defendants, 
im the following proportic.s: 
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Shares 


Buyer Americen Foam Rubber 
Marie Louise de Montmollin 9,161 
Suzanne M. Pathy 6,871 
Alexander F. Pathy wee 290 


Tota@l..cccccsee 18,322 

15. The said agreement provided, among ocher 

things, that: 
(a) The total purchase price for the 

eaid shares of stock was $223,220.00, of which $60,000 
we payable and was prid on May 17, 1957, and the balance 
was payable in five installme.ts on January 2, 1958, 
Aprii 2, July 2, October 2, 1958 end on January 2, 1959. 

(b) The obligations of the buyers were evidenced 
by @ series of promissory notes, the payment of which was 
secured by the deposit with the attorney for the Sellers, 
in escrow, of all of the shcres of stock purchased. 

(c) Plaintiff Buchman would resign forthwith as 
divector and officer of AFR Corp. and of Burlington and of 
any and all subsidiaries of AFR Corp. 


16. Thereafter, md pursuant to the said agreement 
of May 17, 1957: 
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(a) The Answering Defendants did, on May 17, 1957 ; 
pay to plaintiff Buchman and his son, A. Sander Buchman, 
$60,000.00, and did make sud doliver to plaintiff? Buchman 
and his eon, A. Sander Buchman, a series of promissory notes 
provided for in the said agreement and did deposit with the 
attorney for the seller, in escrow, all of the shares of 
stock purchased; 

(b) the Answering Defendants thereafter paid the 
said proaissory notes; 

(c) the Answering Defendants in all othe respects 
fully performed and discharged all of the terms and con- 
ditions of the said agreement of May 17, 1957 to be pere 
formed on their part; 

(4) pleintifé Buchman resigned as director end 
officer of AYR Corp., Burlington and all subsidiaries of 
AFR Corp. 

17. Upon information and belief, on or 
about May 17, 1957, or at some time shortly 
thereafter, the precise date of which the 
Individual Defendants are unable to fix, in 


flagrant breach and violation of his direct 


and separate duties and Obligations to the 


_Individual Defendants, both under the terms and 
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provisions of the said agreement of May 17, 1957, 
and arising out of the said deposit and pledge of 
the shares of capital stock of AFR Corp. and of 
Burlington sold by Buchman to the Individual De- 
fendants and the prior relationships of the par- 
ties hereinbefore described, and with the intent 
to violate the same, plaintiff Buchman conceived, 
devised, entered upon and commenced to effect a 
willful, malicious, fraudulent and unlawful scheme, 
design and plan (hereinafter sometimes referred to 
as the "scheme") to: 

(a) vender valuless or radically 
impair or depreciate the value of the. 
capital stock of AFR Corp. and Burlington 
sold by plaintiff Buchman and his son, A. 
Sander Buchman, to the Answering Defendants 
in and by the Agreement of May 17, 1957, as 
well as the shares of capital stock of AFR 
Corp. and Burlington theretofore held and 
owned by the Answering Defendants; 

(b) force AFR Corp. into a condition 
of insolvency and bankruptcy; and 

(c) acquire for himself substantially 
all of the assets, business and goodwill of 
APR Corp., Burlington and the subsidiaries 
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of AFR Corp., at a price and for a considera- 
tion amounting to only a small fraction of 
their actual worth in the absence of plain- 
tiff Buchman's scheme; 


by the following, among other, means and methods; 


(a) corruptly and with intent to 
do so and without the knowledge or cmsent 
of AFR Corp. or of its officers or directors, 
influencing and conspiring with the Key 
Sales Personnel and other personnel of 
AFR Corp. to violate and breach their 
duties and obligations to AFR Corp., by 
offering, promising and giving to said 
personnel present and future gifs and 
gratuities; 

(b) enticing away from their employ- 
ment by AFR Corp. its Key Sales and other 
Persernel; 

(c) defaming, slandering and libeling 
the business and financial reputation and 
standing of and products manufactured and 
sold by AFR Corp.; 

(d) misrepresenting to other persons, 


firms and corporations doing business with, 


under contracts with, end having substantial 
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business relationship with, AFR Corp., its 
sility te manufacture foam rubber and foam 
ruober products, and to serve the needs and 
fulfil the orders of its customers; and 

(e) obtaining from employees of AFR 
Corp. secret and confidential data and in- 
formation and disclosing the same to competitors 
of AFR Corp. | 


18. Upon information a.u belief, thereatter ana pur~ 
mant to his scheme: 

(a) plaintiff Buchmen explained md disclosed 
his scheme fo AFR Corp.'s Key Sales Permnnel and solicited 
and secured their joining, cooperating and participating 
with him in the operation and furtherance of said scheme by 
offering and promising to cach of them « fractional share 
and interest in the tangible and intongible assets of AFR 
Corp. and its subsidiaries to be acquired under and pursuant 
to mlaintiff Buchman's echeme and in all other unlawful bene- 
fits te be acquired by said scheme; 

(b) plaintiff Buchman offered and promised to 
each of the said Key Sales Personnel that he wuld, after 
acquiring control and omership of the tangible and intangible 
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assets of AFR Corp. and its subcidlaries operate the save 
for a period of five years at a noninal galary employ each 
of the said Key Salus Personnel upc” rms and conditions 
and et compensations substantially more geerous and frvor- 
able thm those under which they were then employed by 

AFR Corp.}; 

(c) plaintiff Buchman corruptly influenced 
three of the four said Key Sales Personnel, to wit, Levy, 
Mirsky and Parker, without the kaowledge or consent of AYR 

Corp., or of its officers or directors, and solicited and 
| requested them to join in a combination and ccnspiracy with 
. him in furtherance of !‘% scheme, and said Levy, Mirsky 
Parker did, in fact, +-.spire and agree with plaintiff ww 
so, md in furthesance 2 both the scheme and conspiracy, 
| plaintiff and said three Key Sales Personnel jointly and 
respectively did the following things, among others: 

(1) substantially reduced their sales efforts 

and deliberately held down to minimal emowts the sales 
made by .hem in their respective territories, and diverted 
eubstantial anowits of Gales and bisiness from AFR Corp. te 


competitors of AYR Corp.; 
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threats and corrupe indx ments to similarly reduce his | 
sales c. rts in his sales territory and divert substantial 
amounts of sales and busine ss from AFR Corp. to competitors 
ef AFi. Corp.; 

(3) obtained from other exployees end from the 
files and records of AFR Corp. and ite subsidiaries secret 
and confidential information and data concerning its busie 
ness, assets, liabilities and finances and to disclose the 
seme to compstitors of AFR Corp.}; : 

(4) broadcasted and spread among other employees 
of AVR Corp. and its subsidiaries false rumors of the im 
minent failure and collapse ef the busimes of APR Corp. 
and of its imafnent ‘meolvency and benkruptcy and percuaded 
thé said sther employees to terninate their exploye-nt with 
AFR Corp. and its subsidiaries; 

(3) dissuaded prospective exployees of AYR Corp. 
end its subsidiaries from entering into the empley of AFR 
Corp. and its aubsidieries; 


(2) attemp 4 te induce and procure Spitser by 
| 
| 


(6) broadcasted end spread destructive rumors m 
reports in the foam rubber industry and trade and elsewh 
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eof the icminant collapse of the business and insolvency -“ 
benkcuptcy of AFR Corp. to impair its credit and bring it 
- fnte disrepute with its customrs and prospective customers. 


(7) in diverse other ways, and in breach 
of their fiduciary obligations to AFR Corp., 
actively and gravely injured the business, 


credit, reputation and standing of APR Corp. 
(d)~ plaintiff Bushman induced and directed Levy, 
Mirsky and Parker to, md Levy, Mirsky and Parker did resign 
on or about March 30, 1958, from cad terminate their eaghebe 
ment by. ‘R Corp. and enter ‘ato employment in substantially 
the same sales capacities and territorics with a competi | 
of AFR Corp., disclose secret and confidential trade inf 
a tion and data cf AFP, Corp. to said competiter and ¢ mee £0 
| assist such competitor (n securing the business and custondrs 
3, of the industrial Division of AFR CORP. 
(e) at various times since March 30, 1958, Levy, 
Mirsky and Parker have worked for a competitor of AFR Corp., 
and have continued to disclose secret and confidential ine 
formation and data of AVR Corp. to said competitor, and oa 
tinued to assist such competitor in securing the business 


end customars of the Incustrial Mvision of AFR Corp. 
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19. By virtue of the foregoing: 
(a) Sales of the territories of Levy, Mirsky amd 


Parker of the Industrial Division of AFR Corp. were reduced 
as follows: 


car Seles 
1957 $ 2,350,667.37 
1958 1,114,493.44 
1959 702,901.90 
1960 - - *Under $400,000.00 


(b>) the capital stock of AFR Corp. and 
Burlington, purchased by the Answering Defendants 
from plaintiff Buchman, and his son, A. Sander 
Buchman, pursuant to the agreement of May 17, 
1957, and all of the said capital stock held 
theretofore and piirchased thereafter by the 
Answering Defendants, were reduced in value by 
no less than $500,000.00. 

: (c) AFR Corp. has been rendered insolvent 
and adjudged bankrupt. 


(4) debentures issued by AFR Corp. and Burling 
to and purchased from AFR Corp. and Rirlingwon by the ad 


ing Defendants, in the aggregate avsunt of $237,000.00, 
been readered valueless; 


a 
% 
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(e) the Answering Defendants have guftered sub= 
stantial damages owing to the loss of past and future comp.ia 
eations and profits; | 

(f) the business reputations and standing of the 
Answering Defendants have been scriously inpd red. 


AS AND FOR A SECOND COUNTERCLAIM AND A 


20. The Answering Defendants repeat and reallege 
each and every allegetion contained in paragraphs "6", "7", 
"8" and "9" with the same force and effect as if herein fully 
set forth aud repeated. 

21. ##Upon information and belief, between January 
i, 1953 and May 1, 1957, the business, assets, net worth, 
profits md prospects for future profits of AYR Corp. greatly 


daveloped, expanced and appreciated. 

22. Upon information and belief, from 
September 1956, or thereabouts, to may 1, 1957, 
the business operations of AFR Group were sub- 
stantially divided into two divisions, to wit, 
the Industrial Division, concerned with the 


sale of articles made of foam rubber to manufac- 


turers of foam rubber products for use in such 
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manufacturing, and the Retail Division, concerned 
with the sale to wholesalers and retailers of 


finished articles made of foam rubber. 

23. Upon information and belief, by virtue of the 
foregoing, and his ow and his son's holdings of capital etopk 
and debentures of AFP. Corp., the offices of AFR Corp. and 
Burlington occupied by him since 1950, mi kis active charge re 
all of the operations and personnel, plaintiff Buchman had, 
on May 1, 1957: 

(a) an intensive, special and wique knowledge of 
and acquaintance with the business operations, affairs, 
tvansactions and assets of AFR Corp. and its subsidiaries; 

(b) a close, special, wnique end confidential 
relationship with all of the sales ani cther personnel em 
ployed by AFR Corp. and its subsidiaries, md was in a 
position to exercise substantial influence over all of the 
eaid persomel. 

24. Upon information and belief, on May 1, 1957, and 
fox the entire period of time prior thereto and during which 
the AFR Group had operated its Industrial Division sub- 
stantially ali of the sales by ths Industrial Division ef 
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AVR Corp. were handled and effected by Regional Sales Rep- 
resentatives, including the following, who are sometines 
hereinafter referred to as the Key Sales Personnel of AFR Corp, 
Louis Levy, for the Metropolitan New York 
City Area, 
Irving Mirsky for the Philadelphia and the 
New Enclend Area 


Donald B. Parker, for the 12a of Ohio, 
Pennsylvania and several adjoining and 


watiek te: atten for the Midwest Area 

From its establizhment to Mey, 1957, approximately 75% 
of the total sales by the Industrial Division of the AFR 
Group were represented by sales made by the Key Sales Personnel 
the above naned Louls Levy, Irving Mirsky and Donald B. Parker 
accounted for 60% of the said total sales. 

25. In or about May 1957, plaintiff Buchman 
- megotiated with the Answering Defendants for the sale of all 
of the shares of capital stock of AFR Corp. and Burlington 
owned by him and by his so, A. Sander Buchman. In the 
course of and in connection with the said negotiations, 
plaintif£ Buchman represented to the Answering Defendants 
thet: 
(a) no material adverse change in the einen 

efal condition ef the AFR Group had occurred between Decen- 
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ber 31, 1956 and My 1, 1957 affecting the business, property 
and assets or net worth of the AFR Group; and 

(b> no material adverse change was in pros- 
pect er in coutemplation which affected the business propery 
ty, assets or net worth of AFR Corp. and its subsidiaries; | 

(c) the plaintiff Buchman knew of no f-ct or 
circumstance adversely effecting or which would adversely 
affect the said business property, assets-or net wrth of 
AFR Corp. and its subsidiaries not set forth in 
its financial statement. 

(d) plaintiff Buchman'’s then intent and plan 
was that, upon and after che sale of his and his son's 
shares of stock to the Answering Defendants, to have no 
fusther interest or concern with the business, property or 
assets of AYR Corp. er its subsidiaries except the paywent 
of debentures eumed by him and the enforcement of all his 
rights and claims under the contract for the sale of his 


shares of sreck then being negotiated. 

26. Upon information and belief, that such 
of the said representations thus made by plain- 
tiff Buchman was false and that in truth the fact 
was that on or about May l, 1957, plaintiff Buchman 
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had conceived, devised, entered upon and commenced 
to effect and carry out and was then effecting and 
carrying out a willful, malicious, fraudulent and 
unlawful scheme, design and plan (hereinafter 
sometimes referred to as the "scheme") to: 

(a) render valueless or radically impair 
or denreciate the value of the capital stock 
of AFR Corp. ©"d Burlington sold by plaintiff 
Buchman and his son, A. Sander Buchman, to 
the Answering Defendants in and by the Agree- 
ment of May 17, 1957, as well as the shares of 
capital stock of AFR Corp. and Burlington 
theretofore held and owned by the Ansvering 
Defendants; 

(b) force AFR Corp. into a conditionof 
insolvency and bankruptcy; and 

(c) acquire for himself all of the 
assets, business and goodwill of AFR Corp., 
Burlington and the subsidiaries of AFR Corp. 
at a price and for a cons: jeration amounting 
to only a small fraction of their actual 
worth, in the absence of plaintiff Buchman's 
scheme; : 

by the following, among other, means and methods: 
(a) corruptly and with intent to do 


B80 ard without the knowledge or consent of 
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AFR Corp. or its officers or directors, 
influencing the Key Sales Personnel and 

other personnel of AFR Corp. to violate and 
breach their duties and obligations to AFR 

Corp. by offering, promising and giving to said 
personnel present and future gifts and gratuities; 

(bo) enticing away from their employment 
by AFR Corp. its Key Sales andother personnel; 

(c) defaming, slandering and libeling 
the busircss and ‘inancial reputation and 
standing of and products manufactured and 
sold by AFR Corp.; 

(d) misrepresenting to otherpersons, 
firms and corporations doing business with, 
under contracts with, and having substantial 
business relationships with, AFR Corp., its 
ability to manufacture foam rubber and foam 
rubber products, and to serve the needs and 
fulfil the orders of its customeis; and 

(e) obvaining from employees of AFR 
Corp. secret and confidential data and informa- 
tion and disclosing the same to competitors of 
AFR Corp. 
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27. Upon information and belief, that each of the said 
representations so made by plaintiff Buchman was know by 
him to be false when made and was made with intent to injure 
and defraud the Answering Defendants and to entice them to 
enter into an agreement with plaintiff Buchman and his gon, 
A. Sander Buchman, for the purchase by the Answering Defene 
dants of all of the shares of cupital stock of AFR Corp. and 
Burlington owned by plaintiff Duchman and his son, A. Sander 
Buchman, 

23. Upon information and belief, that the Answering 
Defendants, at the tins such representations were made, 

did not know the truth but believed the said representations 


make and enter into an agreewent for the purchase by them 
of and to purchase all of the capital stock of AFR CORP. and 
Burlington owned by plaintiff Buchman and his son, A. Sander 
Buchman. 

29. Upon information and belief, thereafter and 
in reliance upon the said representations made by plaintiff 
Bueuman «© the Answering Defendants, the Answering Defendants 
eniered ito an agreement to buy and did buy from plaintiff 


Bucbwan, 12772 shares of the Class A capital stock of AFR 


FT RE SE: 
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Corp. and 30 shares of the capital stock of Burlington, 

and from A. Sander Buchman, the son of plaintiff Buchman, 

5,500 shares of the Class A capitel stock of AFR Corp. 

for a total purchase price of $223,220. 

30. The Answering Defendants repeat and reallege 
each and every allegation contained in paragraphs "18" and 
"19" with the same force and effect as if herein fully set 
forth and repeated. 

WHEREFORE the Answering Defendants demand judgment 
dismissing the complaint herein and judgment on their 
counterclaims against plaintiff Buchman in ths amount of 
$2,000,000.00, together with exemplary damages in the amount 
of $1,000,000.00, together with the costs and disbursements 
of this action. 


SELIGSON, MORRIS & NEUBURGER 
Attorneys for Defendants 
MARIE LOUISE de MONTMOLLIN, 
ALEXANDER F. PATHY and 
SUZANNE M. PATHY 
Office & Post Office Address 
350 Fifth Avenue 
New York 1, W.Y. 
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UNITED S&ATES DISTHICE Cur.i 


Q mer : AIIDN .m™: TAR — ate 
Meaty dr Ou satu DISTKICS Ost’ is au 
eT ee ee ee ee ee ee ee ee a ee ee a ee 


SAMUEL CUCEMAN, 


- against - Civil Action 
AMERICAN FOAN RUBBER CORPORATIC?, No, GO Civ. 2323 


MILTON Ff. ACHAN, a5 Trustee ci 
American foam Rubber Corporation, 


Lankrupt, wiARIZ LOUISE de MONTACLLUILY, Answer 
ALEXANDER F, PATHY and SJUZRNNT i, esl a Ne 
PATHY, 


Defendauts. 

Se AT Beles te Wee ay made he Pape ode) Sk eae Ee i 

Defendant MILTON R, ACX!AN, as Trustee of defendant 
American Foam Nubber Corporation, Lannrupt, by his attcineys, 
Kleeberg « Greenwald, for his answer to the complaint herein, 
alleges as follows, doing so exccpt for paragraphs "1" and "3" 
below on information and belief: 

FIRST COUNTERCLAT: 

C@. Flaeintiff ie a citizen of the State of Florida. 
Defendant Auerican foam Rubber Corporation is a corperaticna 
incorporated under the laws of the Dtate of New York having 
its principal place of business in that State. ihis answering 
defendant 15 a citizen of the State ~*~ New York. The matter 
in controvezsy exceeds, exclusive of iaterest and custc, the 
gun of $10,000. 


vis January 17, 1901, ucSendant American Foan 


wt 


Rubber Corporation, named in th -asdint, hereinafter 
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referred to 46 "ASK". lia.d & voliwita., petition for an 
arrang2ment under Chapters XI of the Ra:izuptey Act. There- 
after and cn or about February 21, 1051, APR vas duly 
adjudged banksupt. Cn Fobruary 23, lUsl, Milton kk. Acima:. 
was GQuly appointed Trustce in Sanwicptcy of AFR ard he th:.e- 
upon qualified to act and has at ali times Since beon and 

now 48 acting as such trustee and he his bean duly authorized 


to prosecute this cause, dHereinafta: raid trustee is referred 


to ae "Ackzuen". 


“be AYR 18 a@ corporation cryanized and existing 


under and by virtue of the laws cl the State of New Yoru. 


Se At all times between the date cf its ciganiva- 
tion and february 21, ij01, AFR was engaged 1:. the manu- 
facture and sale of fcam subber, rubbi:. mattresses and 
pillows, end other articles made of Leama rubber, and related 
products, tor industriel and consumr us2 and cunducted ite 
operations through various departments or divisions, some of 
thea incorperetcd subsidiaries, the stuck cf which was wholly 


owned by AFR. 


6; AFR was organized by plaintiff in March 1950 
and, from the date of its curganizetion and un il on cr about 


May 17, 1957, plaintiff was Lte }reeident, Chicf Executive 
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Cfficer and one of three members cl its Board of Directors 
and, during sald period, occupied sisilar offices and posts 


in said incorporated subsidi-sixs. 


Ds Until on cr about said May 17, 1357, plain- 
tiff ard his son together owned capital stock of AFR in 
amounts which varied from about 40” of all of its issued 
and outstuding capltel stock t 5 urivut 334 thereof, the 
luteer using the acount therest so uvied from someting in 


Augibt, Pee a ie satil chi of GbLwalb pe aT ay LZ. 


‘ - * , ove o 1“ 
* eae ae &boutb Sci’ Se a Nir ae wiainsifs and 
and AFR 
his Son & id Lu Gefemaancts Uhiscs Sree a AQ ih ALL or the 


tesced end uutastanding 6tv0:k of Ara held oy then on that 
Gate and thereupon pleaintifs rasig. ied from employment by 
ang Sil Ufficvsa and adi posts as divector in Aik aad its 
Ancorporavca subsidiaries, cxsec, ) that Re continued there- 
acter ard until Decomber 31, dyoo 29 consultant in matre:r 
relating to its business policy. tu render services 68 BucD 


wher, calied upo:: cy AFR. 


Ge Ab OLL toses hervin meutioned util said 
May iJ, .sy/, Geferdants Alexander >. Fathy ace de 
Kuotiwiiis were with plaiatirs ari ci the direoctuss an 
pritctrel executive offisers of AD @nd its tac -rporated 
Bsuboidier:ies and, at ull sald tincs Grter said date, de- 


ferdants other than Acicman.wer2 Sich 
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AMERICAN FOAM RUBBER CORPORATION, BANKRUPT ("TRUSTEE") , 
AS AMENDED BY PRE-TRIAL ORDER 


1d. By vistuc of the foregoing, pletntire during 
Gll of the times hereta scationed until on or bout Mayl?, 
lja/ had actl-e charge of &@il os the oparetions and personnel 
uf ASA, its Subsidlarive aicd tetal co: genization and, i ell 
tines heredis menticiod. platitiff’ mad an jiitensive, special 
and unique knowledge of Gad acquaintence with the business 
cperutions, affairs, bitesestivire Qi assotc of AP ara LE 
BuosiGiaries and a close, special, unigus and confidential 
vrelationehip with ali of the sales and other personnel em- 
ee te Pd Ark and its suosidiaries, and was in a position 
mcunresen substantisl influence cver all of the said 


persoanel. 


Libws At or about the tine cf the sale by plaintifl 
and his son of tneir etecknoldings and the former's almost 
complete retirement from the AFR crganization, as afore- 
mentioned, plaintiff conceived, devised, entered upon and 
-ommenced to effect a willful, malicious, fraudulent and 
unlawful scheme, design and plan to destroy theXSeuexreesser 
cbusiness of AFR and its subsidiaries; force APR into @ condi- 
tion of insolvency and bankruptcy, and ecquire for himself 
&ll or substantially all of the tangible and intangible 
assets of AFR and its subsidiaries at a price and for a ccon- 
sideration amounting to cnly @ Snall iraction cf their actuel 


worth, 
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AMERICAN FOAM RUBBER CORPORATION, BANKRUPT ("TRUSTEE"), 
AS AMENDED BY PRE-TRIAL ORDER 


LZs In pursuance of his said scneae, design and 


plan, plaintilitl: 


(a) explained and discloged his scheme to 
AFR's xs; sales personnel, fcur persons whe prior to May, 
1957 had effected about 75% ci the total sales to manu- 
facturers using AFR preducts, and solicited and requested 
their joining, cooperating and ,;articipating with him in the 
operation and furtherance of said acheme by offering and 
promising to each of then a fractional srare and interest in 
the tangible and intangible assets of AF and its subsidiaries 
to be acquired under and pursuant to plaintiff's scheme and 
in all other unlawrul benefits tu be acquired by said scheme; 

(bo) offered and promised to each of the said 
persosnel tnat he would, aiter acuuliing control and owner- 
ship of the tangible and intangible assets of AFR and its 
subsidiaries, cperate the same tor a pericd of five years 
at a nominal salary and employ each cf said personnel upon 
terms and conditions and at cecmpensations substantially mores 
generous and favorable than those coder which they were then 


employed by AFR; and 


(c) corruptly influenced three of said 
personnel, who prior tc May, 1957 had effected about 60% of 


the total sales to manufacturers using AFR products, without 
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AMERICAN FOAM RUBBER CORPORATION, BANKRUPT ("TRUSTEE"), 
AS AMENDED BY PRE-TRIAL ORDER 


the knowledge cr consent of AFR cr of its officers or 
Girectors, and solicited and requested them to join in a 
combination and conspiracy with him in furtherance of his 


scheme, 


13. The mentioned three key sales personnel did, 
in fact, conspire and agree with plaintiff to and they did 
Jcin with plaintiff in said combination and conspiracy 
and, in furtherance of both the scheme and conspiracy, plain- 
tiff aud said three jointly and severally did the following 
things, among others: 


(a) substantially reduced the sales efforts 
of said three and deliberately held down to minimal amounts 
the sales sade by them in their respective territories, a:d 
diverted substantial amounts of sales and business from AFR 


to its competitors; 


(b) attempted to induce and procure the fourth 
of gaid key personnel by threats and corrupt inducements to 
Bimilerly reduce nis saies efforts in mis sales territory 
and divert substantial amounts of sales and business from 


AFR to it3 conpetitors; 


(c) obtained trom other employers and from 


the files end records of AFR and its subsidiaries secret 
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and confidential information ang aste concerning its business, 
assets, liabilities and finances and disclosed the same to 


Competitors of AFh; 


(G0) broadcast and spread among othe: em- 
ployees uf AFR and its subsidiaries ‘aise rumors of the 
imminent taillure and collapse of the vcusiness of AFK and 
Of 106 imoinent insolvency and ban«ruptey and persuaded the 
6aid other eumpleuyees to termalnate thair eiploymenta with 


AFR anc its subsiclaries; 


(e) dissuaded prospective employees of AFH 
and its subsidiaries from entering Lote the employ of AFh 


and its subsidiaries; 


(f) broadcast and spread destructive rumors 
and reports in the foam rubber industry and trade and 
elsewhere of the imminent collapse of the business of and 
insolvency and bankruptcy of Affi tu impair its credit and 
oring it into disrepute with its customers and prospective 


customers; and 


(g@) effected on ur avovut March 30, 195% the 
resignaticas from the AFA organization of the mentioned three 


4ey Bales perSonnei and the entering by them into employment 


in substantially the same sales capacities and territories 
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With @ conpuliwr of Ai. the atusicn cg Ly them ef Beeict 
Sal voudivent.ah trade anleractlei & 1 date of ava to said 
sUNgebltur GOO ohne Gusts: Vensnt VJ vet A OL UBDLBTENSCYE Lo 
Buch voupstitur in s@vuliig tho wil. :5d gad customers o: 


AL >. 


itve ey Virbac os the fCorcyulLig, Bales to nanu- 
scisbabere di. the teariturics of weld thice kay culen per- 
Suuneh wore SubStenthlaltly recuucd tro: and after fay lr. 
Avot, Aca hae een venvered ingulivent and adjudged pankrupt 


@e@ G@id Ari, MoS Sustained Gamage ia ine aaount of $2, WII D0 4 


419 


SiuveiD CUUNRCLA LY AGALNSS PLAINTLIP): AND 
CACSS CLAIR AQALNST DiErENDANTS Ge MONTMOLLIN 
AND ALESANDES "KATHY 


15. AG. POpBats @ach oc. the allegations co:- 


wained in parcagsuphs "3°. "4", "ou", , pe SS Bie 


Byres +vewsachs ses forth. 


Liv. At the tiue of the sei. by jp detntifl und his 
Son of thelr atocaBoldings in Ath as iforemuntioned, on o: 
Quveutl May Li, lyvi, Od Qs jart of the ea@id tawisaction, ihe 
parties nerain, other than siibiiake aii SUZAiu.@ ow. Fathy, 
caused Aids 19 aid Lb did eiber Jute 44 agreuuent tn wilt’ og 


With pidsabasl dated Gay Li, logof wineiein ad woereby Arh 


égreed to rey platitief tho cn vu: we the time of the 
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ANSWER AND COUNTERCLAIM OF MILTON 


AMERICAN FOAM RUBBER CORPORATION, 


rn 
AS 


AMENDED BY PRE-TRIAL ORDE 


ACKMAN AS TRUSTEE OF 
BANKRUPT ("TRUSTEE") , 
R 


GAKIng wi chs B2id Ugeecment and .L3./Us in | vobpened tae 
6talin -S, O35 3t the tire of tic maxing of tho seta agrece 
BUNt, bo seccel & deot owing oy plal-.tify te Ara in the 
amount of g>,w00d ad at the ci { une raaing of the esid 
OBrevacnitl to glisc Co pia@ainvits property in the om or aise 
insurance pulloics,. ta ing «4 oF sy Ase An vveive os $145 .234. 

li. ADDN thersupon erd thercat'ter cancell2d che 
neniioned debt, turned ovar t Ludi. lf’? the meuticned proper- 
ty and gave to plaintarfe the nontioned cash of $54,466, The 
debt cancellaticn, property tuin cver and payment of $766 of 
Said cash were cade on or about May 17, 1957, $27,500 of the 
balance cf the cash was paid in thre: instal’ments before the 
end of loaf and 426,200 of the said cash was pald in tuel.s 
instalime.t3 cefure the end of lull. 

Ls here was no cuisidcration for said agreement 
or B8id cusccllaticn of debt and tura over of property aid 
cash and the sane, in every part, constituted a conversion 
of the aGszts of AK, an ungust earichaent of piciniiff at 
the cxpsises of AY. and @ betiayal of APR by the parties here 
ii, othoi than Ackman, APR and Suzaanc M. Pathy, who con- 
pletely duminated and controlled ASi. 

Lj. AD Bll Chica monticicd in pecegiaphs “16" and 
"27" and sinez cto date, peracus, other than parties hered:., 
held ard told ciaizs against wich are provable under 
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th: Bankruptcy Act and the transfers herein mentioned arc, 
under state law applicable theretc, voida>le ror the reasons 


acove staced hy such ercditors 


20. Ly .irtus of the preiaises AFR and Achkoan were 
Gamaged i: tie sua of $73,700, 


n,n 


21. The action arises under subdivision "e" cf 
§ 70 of the Laniruptcy Act, 11 U.S.C, 110, as hereinabove 


more fully appears. 


WiEREYOME Aciozan demands judgment 


(>) against plaintiif’ va his first counter- 


, . ’ @ s ‘ 
VCduali 25 ce. was 2 gem, prew 4 es tpratalt J bey 2 
rpm 28 ¥ 


= he A . wei . ~,? 
Mamed Ve Gea yvey yes, LU 


(c) against all partics, other than Ackman, 


APR and Suzanne '!. Pathy, in the sum cr 473,709 with interest 
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on $20,600 frus itey 17, 1997 a 6272.09 from December ji, 
1997 and on .20,5.N from Decu.2 kos 
together witt: the cost3 aim Pes <' itr of this acticn. 


5G + GATENWALD 


eS ee 
Aes Kh * An ie 
AStcoue;s fu. Detendant Actions. 
5 a ad J 
4A . 
Tie: ie déress 


se 
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PLAINTIFF'S REPLY TO TRUSTEE’S COUNTERCLAIM. 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


eee i ee i i eee omen wwe aX 


SAMUEL BUCHMAN, 


Civil Action 
No. 60 Civ. 2328 


Plaintiff, t 
-against- t REPLY 
AMERICAN FOAM RUBBER CORPORATION, s TO TRUSTEE 'S ANSWER 
MARIE LOUISE de MONTMOLLIN, 
ALEXANDER F, PATHY and SUZANNE M, ' 
PATHY, 
t 
Defendants. 


5 tel SPAS SEO OR ST ee 


Plaintiff, by his attorneys, Whyman and Neitiich, 
for his Reply to the Answer of defendant MILTON R. ACKMAN, as 
Trustee for Ameri... Foam Rubber Corporation, Bankrupt, alleges 


as follows: 


IN REPLY TO SAID DEFENDANT'S 
FIRST COUNTERCLAIM 


1. Denies each and every allegation set forth in 
paragraph 3"of the Trustee's Answer, except admits that on 
January 17, 1961 defendant AMERICAN FOAM RUBBER CORPORATION filed 
a Petition for an Arrangement under Chapter XI of the Bankruptcy 
Act, that on or about February 21, 1961 said corporation was 
adjudged a bankrupt, and that on or about February 23, 1961 
Milton R. Acknan was appointed Trustee in Bankruptcy of said 


corporation. 


2. In reply to paragraph "5." of the Trustee's 


Answer: Plaintiff denies tiaving knowledge or information 
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sufficiont to form a belief as to each and every allegation of 
said paragraph having reference to any events transpiring after 
May 17, 1957. Plaintiff denics each and every allegation of said 
paragraph "5." having reference to events transpiring prior to 
May 17, 1957, except admits t at between the date of its incoor- 
poration and Msy 17, 1957, American Poam Rubber Corporation was 
engared in the manufacture and sale of foam rubber pillows and 
cushions for industrial and consumer use, and conducted its 
operations through various departments or divisions; and piaintifr 
denies heving knowledse or information sufficient to form a 
belief with respect to the so-called "incorporated subsidiaries" 
without further identification of said subsidiarics. 


3. Denies each and every allegation set forth in 
paragraph "6." of the Trustee's Answer, except admits and alleges 
that plaintiff was one of the three organizers of American Foam 
Rubber Corporation in or about March, 1950, and that from the 
dato of its incorporation until May 17, 1957, plaintiff was the 
president of said corporation, and one of its three directors, 
and was an officer of each of the corporate subsidiaries of 


American Foom Rubber Corporation. 


4, Plaintiff admits each and every allegation set 


forth in paragraph "8." of Trustee's Answer, except that plainti’?r 
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refers to the actual written agreements of purchase and sale, and 


of employment, entered into May 17, 1957 between plaintiff and the 


several individual defendants and American Foam Rubber Corporation, 


5. Denies cach and every allegation set forth in 
paragraph 9 of Trustee's Answer with respect to the period until 
May 17, 1957, except that plaintiff admits that until May 17, 
1957 plaintiff was an officer and director of American Foam 


Rubber Corporation, and its incorporated subsidiaries. Plaintirfr 


denies having knowledge or information sufficient to form a 
belicf with respect to the allegations of peragraph "9." of 
Trustee's Answer for the period after May 17, 1957. 

6. Denies each and every allegation set forth in 
paragraph "10," 


7. Denies each and every allegation set forth in 
paragraphs "11.", "12.", "13." and "1+." of Trustee's Answer. 
IN REPLY TO SAID DEFENDANT'S 
SECOND COUNTERCLAIM 
8, With respect to paragraph "15." of the Trustee's 
Answer, plaintiff repeats each and every denial, admission and 
allegation hereinabove set forth with the same effect as if 
herein set forth in full with respect to the paragraphs 
referred to in paragraph "15." of the Trustee's Answer. 


9. Denies each and every allegation set forth in 
puragraph "16." of Trustee's Answer with respect to the period 


= 
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up to and including May 17, 1957; and denies having knowledge 

or information sufficient to form a belief as to the allegations 
of said paragraph "16," for the period subsequent to May 17, 
1957. 

10, Denies having knowledge or information sufficient 
to form a belief as to each and every allegation set forth in 
paragraph "17." of the Trustee's Answer, except admits that on 
or wut, and immediately prior to May 17, 19.7 plaintiff owned 
and held 12,772 shares of the Class A Capital Stock of american 
Foam Rubber Corporation, and plaintiff's son, A. Sander Buchman, 
owned and held 5,550 shares of the Class A Capital Stock of 
said Corporation, 


11. Denies each and every allegation set forth in 
paragraph "18." of Trustee's Answer, except admits that on or 
about April 1, 1950 American Foam Rubber Corporation authorized 
its Series A Debentures in the total amount of $120,000.00, all 
of which debentures were issucd and sold, and that on or about 
August 1, 1955 American Foam Rubber Corporation authorized its 
Series B Debentures in the total amount of $300,000.00, of which 
$223,000.00 were issued and sold; and plaintiff refers to the 
express written provisions of said debentures for the terms 


thereof. 


12. Denics each end every allegation set forth in 


paragraphs “20.” and "21, of Trustee's Answer. 
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13. Denies each and every allegation set forth in 
paragraph 22 of Trustee's Answer, except admits that on or about 
May 17, 1957 plaintiff entered into an agrecment with American 
Foam Rubber Corporation, and plaintiff refers to the express 


provisions of said agreement for the terms thereof. 


14. Denies each and every allegation set forth in 
paragraph "23," of Trustee's Answer, except admits that all pay- 
ments required to be made by American Foam Rubber Corporation 
pursuant to its agreement of May 17, 1957 were made. 


15. Denies each and every allegation set forth in 
paragraphs "24,.", "25.", "26.", "27." and "28." of the Trustee's 


Answer. 


AS AND FOR A FIRST COMPLETE 
DEFENSE TO SAID DEFENDANT'S 
COUNTERCLAIMS 


16. ‘The counterclaims alleged in the Trustee's Answer 


faii to set forth nctai‘hs upon which reliof can be granted. 


AS AND YOR A SECOND COMPLETE 
DEFENSE TO SAID DEFENDANT'S 
COUNTLRCLAIMS 


a meer: 


17. Tne events alleged in the Trustee's counterclaims 


occurred more than three (3) years prior to the service and filing 


of the Trustce's Answer and are therefor barred by the applicable 
Statute of Limitations. 
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WHEREFORE, plaintiff cemands judgment dismissing the 
counterclaims set forth in the Trustee's Answer, and for Judgmont 
in favor of plaintiff and against the defendants herein as prayed 
for in the complaint, together with interest as provided by law, 
and with the costs and disbursements of this action as against 
all defendants. 


WHYMAN and NEITLICH 


By ee (0 lectlece. 
y fils of said Fire 
Office & P.O, Address 

104 East 40th Street 
Borough of Manhattan 

City of New York 
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PLAINTIFF'S REPLY TO APPELLANTS' AMENDED AND SUPPLEMENTAL 
ANSWER. 


UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


Civil Action 
SAMUEL BUCHMAN, No. 60 Civ. 2328 


Plaintiff REPLY TO AMENDED 
AND SUPPLEMENTAL 
-against- ANSWER OF INDIVIDUAL 


DEFENDANTS 
AMERICAN FOAM RUBBER CORPORATION, 
MILTON R. ACKMAN as Trustee of 
American Foam Rubber Corporation, 
Bankrupt, MARIE LOUISE de MONTMOLLIN, 
ALEXANDER F. PATHY and SUZANNE M. 
PATHY, 


Defendants 


Plaintiff, by his attorney WHYMAN and NEITLICH, 
for his Reply to the Amended and Supplementa: Answer of defen- 
dants MARIE LOUISE de MONTMOLLIN, ALEXANDER F. PATHY and 
SUZANNE M. PATHY, alleges: 

1. Denies each and every allegation of paragraph "6." 
of the Amended and Supplemental Answer, except admits and 
alleges that plaintiff was one of the three organizers of 
AMERICAN FOAM RUBBER CORPORATION, (hereinafter called AFR CORP, ) 
and was president and a director thereof until May iJ, 1953; . 
Plaintiff denies knowledge or information with respect to the 
second sentence of paragraph "6." until further information 
is supplied as to the various "subsidiary corporations” 


referred to therein. 


2. In reply to paragraph "7." of the Amended and 
Supplemental Answer: Plaintiff denies having knowledge or 
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ANSWER 
information sufficient to form a belief as to each and every 
allegation of said paragraph having reference to any events 
transpiring after May 17, 1957. Plaintiff denies each and 
every allegation of said paragraph "7." having reference to 
events thanspiring prior to May 17, 1957, except admits that 
between the date of its incorporation and May 17, 1957, American 
Foam Rubber Corporation was engaged in the manufacture and sale of 


foam rubber pillows and cushions for industrial and conswner use. 


3. Denies each and every allegation of paragraph 8," 
of the Amended and Supplemental Answer, except admits that 
plaintiff was one of the three organizers of BURLINGTON HOLDING 
CORPORATION which, until May 17, 1957, was the owner of certain 
premises in Burlington, New Jersey, and which premises were 
leased to defendant AFR CORP; and plaintiff denies having 
knowledge or information sufficient to form a belief as to any 


events allegedly transpiring after May 17, 1957. 


4, Denies each and every allegation of paragraph "9." 
of the Amended and Supplemental Answer except admits that on 
May 17, 1957, defendants ALEXANDER FP. PATHY and MARIE LOUISE de 
MONTMOLLIN were directors ard officers of AFR CORP., and that on 
or about May 17, 1957, approximately two-thirds of the common 
gwtock of AFR CORP. was owned by the said defendants, and approxi- 


mately one-third was owned by plaintiff and his son, A, SANDER 
BUCHMAN. 
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5. Denies each and every allegation as set forth in 


paragraphs "10. |, "11.”, “12.” and ‘13. of the Amended and 


Supplemental Answer. 


6. Denics each and every allegation as set forth in 
paragraphs "14." and "15." of the Amended and Supplemental 
Answer, except admite that on or about May 17, 1957, plaintiff 

w his son, A. SANDER BUCHMAN, and the individual defendants 
herein entered into an agreement in writing providing for the 


gale by plaintiff and his son to said defendants of the shares 


of the capital stock of AFR CORP. and BURLINGTON HOLDING CORPORA~ 
TION, then owned and hold by said sellers, to the individual 
defendants; and plaintiff refers to the express written provi- 


pions of said agreement for the torms thereof. 


7. Denies each and every allegation set forth in 
paragraph "16. (c)” of the Amended and Supplemental Answer. 


8/ Denies each and every allegation set forth in 


paragraphs "17.", "18. and “19.” of the Amended and Supplemental 


Answer. 


9. With respect to paragraph “20. of the Amended and 
Supplemental Answer, plaintiff repeats each and covery denial 
and allegation hereinabove set forth with respect to paragraphs 


"6.", "7.", "8." and "9." of the Amended and Supplemental Answer. 
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ANSWER 


10. Denies each and every allegation as set forth in 
paregraphs “91.", "22.", "23.", "“28.", "25.", “26:", *27.*, *28.", 


te 


29.” and "30." of the Amended and Supplemental Answer. 


AS AND FOR A FIRST COMPLETE 
DEFENSE TO THE COUNTERCLAIMS 

IN THE AMENDED AND SUPPLEMENTAL 
ANSWER 


11. Tho counterclaims alleged in the Amended and 
Supplemental Answer fail to set forth claims upon which relief 
can be granted, 

AS AND FOR A SECOND COMPLETE 
DEFENSE TO THE COUNTERCLAIMS 


IN THE ANENDED AND SUPPLEMENTAL 
ANSWER __ 


et ee ee 


12. The events alleged in the counterclaims occurred 
more than three (3) years prior to the service and filing of the 
Amended and Supplemental Answer and are therefore barred by the 
applicable Statute of Limitations. 

WHEREFORE, plaintiff domands judgment against the 
individual defendants as prayed for in the complaint, and 


@ 
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dismissing the counterclaims set forth in the Amended and 


Supplemental Answer, together with the costs and disbursements 
ef this action. 


WHYMAN and NEITLICH 
Attorneys for Plaintiff 


By rp ae 
a member of the firm 

Office & F.0. Address 

104 rast 4SOth Street 

Bo*ough of Manhattan 

City of New York (16) 


APPELLANTS' REPLY TO TRUSTEE'S ANSWER. 


UNITED STATES DISTRICT COURT 
FOR THE SCUTHERN DISTRICT OF NEW YORK 


Plaintiff, Civil Action 
No. 60 Civ. 2328 


-ageinst- 
REPLY 
AMERICAN FOAM RUBBER CORPORATION, MILTON 
R. ACKMAN, as Trustee of American Foam 
Rubber Corporation, Bankrupt, MARIE LOUISE 
de MONTMOLLIN, ALEXANDER FF. PATHY and 
SUZANNE M. PATHY, 
Defendants. 

See SSS SS SSSSSESSSESSESESESESSESSSESEOBESES saucers 

Defendants MARIE LOUISE de MONTMOLLIN, ALEXANDER 
F. PATHY and SUZANNE M. PATHY, (hereinafter the replying 
defendants), by their attorneys, SELIGSON, MORRIS & 
NEUBURGER, replying to the Answer by the defendant, MILTON 
R. ACKMAN, as Trustee of defendant AMERICAN FOAM RUBBER 


CORPORATION, bankrupt(her~‘nafter the Trustee): 


RE TRUSTEE'S$ CRO 
AGAINST THE ANSWERiNC DEFENDANTS: 


1. Denies each and every allegation set forth in 
paragraph 20 of the Trustee's Answer. 


2. Denies each and every allegation set forth in 


paragraph 22 of the Trustee's Answer except admits that on 
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or about May 17, 1957, American Foam Rubber Corporation 
entered into an agreement in writing date! May 17, 1957. 
The replying defendants beg leave to refer to the said agree+ 
ment for a statement of theterms and conditions thereof. 

3. Denies each and every allegation set forth in 
paragreph 23 of the Trustee's Answer except sdmits that all 
payments required to be made by American Foam Rubber Corpo- 
ration, pursuant to the agreement of May 17, 1957, were made, 

4. Denies each and every allegation set forth 


in peragraphs 24, 25, 26, 27 and 28 of the Trustee's Answer. 


DEFENSE TO THE TRUSTEE’ § CROSS CLAIM AGAINST 
: 


ZHE_ REPLYING DEFEN 

5. The Trustee's cross claim against the replying 
defendants fails to set forth a claim upon which relief can 
be granted, 


DevENSE TO THE ST CROSS CLAIM ACAINST 
REPLYING DEFENDANTS: 


6. The acts and transactions alleged in the Trustee's 


cross claim against the replying defendants occurred mors 


APPELLANTS' REPLY TO TRUSTEE'S ANSWER 


than three years prior to the service and filing of the 
Trustee's Answer and are therefor. arred by the applicable 
statute of limitaritons. 

WHEREFORE, defendants MARIE LOULSE de MONTMOL 4, 
ALEXANDER ¥F. PATHY and SUZANNE M. PATHY demand judgment 
dismissing the cross claim by the Trustee against them, to- 
gether with the costs and disbursements. 

Dated, New York, N. Y¥., March 17, 1962. 
SELIGSON, MORRIS & NEUBURGER, ESQ8. 
By 
Member of said firn, Attorneys 
for Defendants, Marie Louise de 
Montmollin, Alexander F. Pathy 
and Suzanne M. Pathy 
Office & P. 0. Adcress 


350 Fifth Avenue 
New York 1, NewYork 
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— ap ange os ; Np abit “oes 
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DOROTHY BUCHMAN and A. GANTER BUCHMAL, 
as Executors of SAMUEL SUCH, 
Deceased, 


Ht 32644 


Plaintiffs, 


~against- €0 Civ. 2328 
ANERICAN FOAM RUBBER CORPORATION, 
MILTON R. ACKMAN, as Trustee of 
AMERICAS FOAM RUBBER CORPORATION, 
MARIE LOUISE de MONTHOLLIN, 
ALEXANDER ¥. PATBY and SUZARRE NH. 
PATHY, 


SERORARD Ol 


WICROF ILI 


Defendants. Alls 1 9 1966 
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IRVING BEN COOPER, D.J. 


This is a motion under Rule 56, F.R.Civ.P. sesking 
judgment in behalf o- plaintiffs” on the first counterclains 


interposed in the amended and supplemsntary answer filed by 


eo Pee 


1. By order dated December 2, 1965, executors of Samvel 
Buchan were substituted as parties plaintiff. Samel 
Buchman, the original plaintiff, died {in November, 1965. 


» ~ 'f ¢@ 
3 . ‘ , 


: 0 ge qumencu, plaintit#e maintain that the indivicyed 


4, « 
fa tendiants fixes ceunterclaim gets forth, at mest, m cause "i 


= 3 Re 
ef actict wogaisable only in the right of parr iean Foun . hae ! 


a y 4 


nubber ‘Corporation (hereinafter ark) snd does not svete 2. 
bay 
clais. “pon watch relief car be granted to ‘then feaiviaoay 


Z 


as stogtholders in the now bankrupt corporation. ay inane 


5 PY ‘at ai 
randa and aftidavite, the individval defendants take the ” 
: ‘ rk” 
contrary view mr assert that there sre triable ‘{esves of 


faet | ‘eich prealute granting the motien. We egret. 


+ va” te 
a pee ee ey ae we 


*, ’ 


w >§ Aw ve 28 A 
: 2. this set fon hes been esigied water Rule 2 ef the local 
rules. ‘The backgrom4 of the proceedings is set forth ia 
this Court's opinion on prict motions fee gummeary judgment 
directed at the second counterclaim filed by the frustce 
“of American Foam Rubber Cerporation. ses 250 F.Supp. 60 
_(9.D.M.¥. 1965). ‘ne frustee has submitted ne ne, om 
(the Anstent. motion. ~ 
a x 
PO i) TOES ee tos c ape ee tor | 
Bo she Court has not densiderea, in ruling «pen the sctiun, 
“ gapers untinely giled except to the éxtent they ere . 
, deamed “corrections” @f pepars theretefore subsitted. 
See letter “of Martin MN. Whyman, Req., Gated Fume 1S, 1966, 
addressed to the Court and filed herewith. 


be 
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/ 
Under Bew York law, upon which the parties rely, 

it is agreed between them that interference with a corporation's 
business or waste and mismanagement of its assets, is generally 
considered a wrong to the corporation alone, subject to re~ 
érase only threegh an actics by ec in the name ef the esrper- 
ation. Im such a situation, individual steckholéers, although 
injered indirectly by éepresiation of the walue ef stoek bel4, 
ox loss ef future dividends etc., have no independent esuse ef 
action in their eam behals. Biles v- Baw York Central and . 


— 


gydecn River B.B,, 176 B.z. 119 (1993) see Senden v- Ribiom, 


7 


306 M.¥. 456, 466 (1954); Sxgen v- Victor Talking Machine C@.. 
24 F.24 88 (24 Cir. 1928), cert. denied 276 U.S. 602. 


here are, however, a series of cases recognizing 

that certain conduct constituting wrongs to the corporation 
alse constitute direct injury to individual eteakholéere spee 
which jadividual suit may be brought. See eases citeé in ...' 
. Catomede Daveloumeat Core. ¥- Mibbikin. 175 Mise. 1, SA BE. 
24 670, 673, 675 (H.Y. Co., 1940) appeal gienisced, 26° . sed 
4019, 30 W.¥.8.24 847 (1941). Aus noted in Biles (176+ a 


133-4) s , a &>y ; 


~ 


There are wrongs which ,if committed against a steck- 
holder entitle him to a right of actien against the 


3 


person committing the wrong fox the damages sus- 
tained, 3%, for instance, where a person had been 
induced to purchase stock in # corporation and 

pay a higher price than the stock was fairly and 
reasonably worth, or where the owner of steck had 
been {nduced to part with it for a less sum than 

by reason of false and fraudulent 

f others with reference to its 
valve. v. Stain, 143 H.-Y. 581, 27 LRA. 
148, Ritchie ¥- , 29 Fed. $22. Bat these , 
wrongs are distinguishable tren these against the 
corpocation. They result in injury t? the ategk- 
holder upen whem the wrong ie prasticed, bat de 

not injure the other stockholders or the corper- 


ation itself. 


its true value, 
representations fe) 


yerther, where “wrengfal acts are not ealy wrongs sgainst 


w "3 
the corporation, but are also violations by the wrengdert of 


a duty arising from comtract or ethervise, and oring Gisestly 


y ieaet  k 
by him toe the stockholders,” Mew York courts have € bet 


direct suit by individual stockholders. Genexa) Bubbas Go. 
wv. Bepedict, 215 §.¥. 16 (1915). See Yon AB v- PTR DARED. 
126 A.B. 257 (1906), aff'd, 196 .¥. $10 (1909); Jorge 


‘- 


Am@itone's Mil). 249 #.¥. 335 (1928); Breitel, J. dissenting 
in @xeantiald v- Dermex. 6 A-D.24 263, 175 w.¥.8.24 918, 922 
(ist Dept. 1958) (decision of Appellate Divieten reverseé “fox 


the xeasons {therein} set forth” 6 M.Y.24 867 (1989)) ¢ : 
"MH > 


Coronado Reveloomant Core, v- Millikin, SUPER! of. peapaals we 
Joianides, 15 Misc.24 80, 161 w.Y.8.24 89 (Kings 1958) (aie~ 
missing complaint with leave to replead) (amended come Lada © ° 


ro 


Jla 


-, AUGUST 17, 
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/ 3 - 
upheld om motion to dismiss, see 8 A.D.24 733, 187 B.¥.8.34 


267 (2d Dept. 1959)). 


The issue, therefore, is whether the amended and 
supplementary answer's first counterclaim sets fortha cause 
ef action which, under New York law, may be asserted by 
ateckholders individually, and if so, waether ia regard there- 


te triable fast issues exist. 


Individual defendants’ first eounteroclaim ip sat 
feeth im paragraphs 6 to 19 ef the amended answer and mskes 
detailed allegations cowering eight pages. Briefly, it 
alleges that between mid-1955 and May 17, 1957, Samuel Buchmer 
and his sen qmed 33 1/3% of AFR's common stesk, the remainder 
being owned by the individual defendants (q9(e)); that on or 
about May 17, 1957, Buchman and his son agreed in writing te 
sell to indiwidual defendants all their capital stock in AFAR 
and an affiliated company (914); that under the agreement, 
Buchman was to and did resign forthwith (4425 (ec), 16(4)) » 
that individual defendants deposited with Buchman's atvemney: " 
in escrow, all shares of stock purchased, against payment of. 
promissery notes made under the agreement, the amount thereef 


being thereafter paid (416(a)Ab)). 


. arrcriem 7 
eUese AUG St 4 
TAN LAD 


yurther, om infermation and belief, em ox abest 
May 17, 1957, and simultaneously with the making and emecution 
of the agreement discussed above, “Buchman cenceived, devised, 
entered upon and commenced to effect a willful, malicious, 
fraudulent amd walevful schess, deaiga and ples lctopanag? ee Mn 
@estroy AFR's business; force it inte inselvency and benksupter: 
render valueless the stock sold to individual defendants waar 
the May 17, 1957 agreement and scquire fee himself - qncets 
ef AFR and affiliated companies at « emali froetian “. ¢ toate 


eetual worth but fer his conduct. (417) . 


pe ¥ 
ee a 
: 


Similarly, the means by which the cabana at 0 be « J 
effected’ (917) am@ indesd the success theseef (418) ute alleges 
im part as follew: Buchman induced three of the tour:hey sales 
pececane] to join with him by offering them a frectianal sero 
in@srest in APR assets te be acquired under the schamep wheal 


éudcensful, they would operate AFR for five years with mexe 
fraps oe compensations than they presently earned the alee “f 


ha neste 
perso val Splstanetnty held down sales and diverted 


et 
pan} 
wa qammaniannes Giselesed te Compotiters besiness oa 
information of a secret and confidestial mature: cma alee . 
1% ult. 


rumors ef AFR‘s imminent collapse, persuading ether capleyocs 5 


? 


~6- 
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co resign; dissuaded prospective employees from entering 

aAya'’s employ; themselves, resigned in March, 1958, entering 
employment in substantially the same sales capacities and 
territories with a competitor of AFR, disclosing trade secrets, 
which conduct has continued at various times since March 30, 


4 . << of eger: hm r *f 24) 
1988. ; ¢ oa ee ie 


As a result, it is alleged (219) that aFB ‘are 7 
the territecies of these persenne] were red ound fresi he 3 me ‘ 
uiiiion® in 1957 te $1.1 millien in 1958 ond ad 4703 thennend nai th i 
im 1959; AFR was renéered insolvent and ss jodieates acres 


sue ateah purchased under the May 17, 2957 agrecnant het poke 


* 


rendeved valueless; debentures helé by individual sacentsit 
iesusé by AFR and affiliates have been rendered valueless? riRe 7 


pent amd future compensations and profits have been lest by =! 


individual defendants; and their business yeputati ous ont scent * 
img have been seriously impatzed. y , byt “sib: - 
ay Stopes 


tomy 


‘epainat plaintiffs in the amount ef $2,000, 000, we ik 


ana onaas 


4 aBmeents reunded. 


S. This counterclaim (escemtially alleging en astien fox & 
and Geceit upon facts almost identiml to th 
fixet counterclaim) is not invelwed in this ' 
prayer for reliaf does net distinguish between the ese 

oJo- 
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se ’ 


with exemplary damages in the amount of $1,000,000 with costs 


and disbursements of the action. 


Plaintiffs’ reply denies the material allegations 
and asserts as a complete defense that the facts set derth 


“@adl to state a claim upen which relief cam be granted. 


Plaintiffs take the view that this pleading sets, | 
@oeth no besis fer a finding that Buchman 4ié the alleged acts ; 
with intent to directly injure the indiviéual 6a Deora lange tit, - 
breaghed any duty wed to them, arising from contrast Oy others 
wise; rather, being almost identiaal to the frustee's first 
counterclaim in behalf ef the bankrupt ayR, it merely sileges’ 
wreags directly injuring the corporation fer whieh individual 
steckholéers have no personal cause of aeticn. See, -g- 


Plaintiffs’ Reply Memorandum, p.10. 


at 
Clee 


Individual deferdants' nemcrandus sontoude, henqvens: 


ro % ot A “| 


that the conplaine eets forth mediate facts trea welsh, es 
ae and with the affidavits submitted on this metic, 

rise 
Deshaan, by contract and through his clase pes 0 aa a sale? 
re MOE ay 
ahip with them, saik hake daa eo ane 


net te destrey the value of the property sold te thas. maee;.t : 
* 
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they argue that the sale agreement of May 17, 1957 was 
“instinct with obligation” and contained by law an implied 
“Lesenunt that neither party would destroy the right of the 


other party to the fruits of the contract (Individual De- 


fendents Mame: andum, p. 20), see Kirke LaGhellea Go, v- 


Paul Aree trona Go., 263 B.¥. 79, 87 (1933); that under the 
escrow agreement by which Buchman's atterney held shares of 


stock pending final payment of the purchase price, due Jan- 
wary 2, 1959, their relationship to him was that ef pledger 
end pledgee, see Keno v. Rosth, 237 A.D. 252, 260 W.¥.8. 662 
(let Dept. 1932); in any event, despite some personality and 
policy differences regarding the business, Buchman and in- 
dividual defendants, all the stockholders, officers and di- 
rectors of AFR, a close corporation, had worked together for 
several years, had reason to and did repose trust in each 
ether and thus the circumstances surrounding the aegetiatica 
ef the May 17, 1957 agreement was not at arms length (In- 
@ividual Defendants Memorandum, pp. 30-31). No case is cited 
im support of this final claimed basis of finding, betaecn 


Buchman and the individual defendants, the privity existing 


in such cases as Genera) Bubber Ceo. v. Benedict, sungs 
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(corporation v. director); You Ay ¥- Maganbaimers. AUGER, 
(plaintiff executor v. shareholders whe fraudulently caused 


sale of stock owed by testator); Jp xe Auditoxa’s Will, 


supra (surety held liable for directoxs uisappropriation of 
ersparpte Aupdp.mhexe eotporation’| | anaaaeny se RAIA | aad 
‘sainst, pie entate), Sowavor, wider the, Pryesonee a 


‘Buchan obligated himsqif té remain . pays fo givq: Mice, 
‘to AFR 9 e qansulting hesis uatil Decanbes., 2959 {see Ate 


Aaett af nie gina. Baq., svorn to met 20, 7986, Pas! “y 


‘ 


> 


€ 4 
e atedce” Hse), we MS t 


hey  viaintsshe sejein thats ery SS te 
Aone “ayaa she theeniés ... tak ie Rj 
yatta Mat gal of themselves, and pee loniate Aya 
a be the basis of a personal cause of action in hex 

ns half ef the individual defendants, but the alle | 


» the 5 -Ecuming* sec tins sin Gf Bt fo tow 
Tg nnd any os alma names 
High me erSecivias etamdante wie b's ata a) 


fas cae 


.” turnishing edequate notices, oa wets. ef octginai® 
leat ag Sead a ° 
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However, as Judge Metaner expressly noted in his 
decision granting individual defendants leave to file the 
counterclaim (decision of December 7, 1961), the issues posed 
by it were already before the court in the trustees pleading. 
Although his decision did mot expressly rule om suffié¢iency, 
there is ne claim now that the details and wderlying facts 
Supplied by affidavit came as a surprise to plaintifis ex sub- 
ject plaintiffs to any prejudice. Mor can we find any season 
for treating the pleading as insufficieatly inearperating the 
terms c’ the May 17, 1957 agreements. F.R.Civ.P., Rules 6(e), 
(f). Cf. 2 BHorns*ein, Corporation Law and Practice §716, p.2063 
p. 98, a.8P (1966 Supp). 


As to plaintiffs’ view of the legal theory on which 
they contend the complaint was “framed,” it is sufficient at 
this stage to note that the inadequances are act fatal. Be 
pre-trinl ecder has been entered. Even vhere such has been 
entered, it can be modified “to preveat manifest injustice.°* 
Seott v. Spaniexs Bros,, 299 F.24 928 (2 Cir. 1962). at trial, ° 
moreover, pleadings eam be deemed amended to ecsform to the . 
proof. F.R.Civ.P., Rule 15(b). Finally, plaintiffs thease lvoe. 
realise that among the cases relied on by individual defené~ 


ants, in support of their 15 (a) motion to add the countercleia, 


«ike 


IPIN 


Hi 
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is General Rubber Co. v- Benedict, Supra. expressly reasserted 
in opposition here. See Plaintiffa' Memerandum, p.13. Ho 
claim of prejudice or surprise thereto is made, See Plain- 


tiffs’ Reply Memorandun, p.8. 


wih a view to narrowing issues im aif of peeparatian 
of a pre-trial order, it might have been pessible te rule 
upon the express theeries relied upon in light ef any wees. 
troverted mediate facts. However, since the memosanda ef the 
parties clearly show there is much conflict coacerniag the 
meaning and legal effect of the May 17, 1957 agreements and e 
the intexpretatiens to be accorded the circumstances in which 
they were entered, this we decline to de. See Biller v- 
Genexal Qatdoor Advertising Co.. 337 F.26 944 (24 Cir. 1964)? 
waion Ine. Soc. of Canton, Ltd, v- William Gluckin & Se..tRis, 
333 F.2d 946 (24 Cir. 1965). In proposing the teras ef the. 
pre-trial order, the parties should consider such modifications 
tn the individual defendants’ first comterclain as reflest . 


the positions asserted in the papers sukmitted hereen. 


Plaintiffs’ motion fer summary judgeent under 


Rule 56, F.R.Civ.P. is denied. 


? 
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This shall be considered an exder; settlement 


thereof is waneesessary. 
80 ORDERED: 


Mew York, £.¥. 
August 17, 1966 


FT T 
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~ he 
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their complaint plaintiffs alleg 
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P\DATY TRAITS r ' ANTS . 4 NTON Dor CTIMMADYV 7 “MATONT 
89 DENYING AP! ELLANTS MOTION FOR SUMMARY JUDGMENT. 


UNITED STATES DISTRICT COURT, 
SOUTHERN DI O JEW YORK. 
i ad laid. ay a es, Le * ee me ae eS eee ee 
NATIONAL BANK OC HOLLYW Dp, D THY BUCHMAN and A. 
BUCHMAN, as Executors of SAM L. BUCHMAN, Deceased, 
y yé ’ 
“AN FOAM RUBBER CORPOR:.TION, MILTON R. ACKMAN, 
42s Truste of AME ICAN “OAM RUBBER CORPORATION, 
MARIE LOUISE de MONTMOLLIN, ALEXANDER F. PATHY 
and SUZANNE M. ATHY, 
fendar ° 
- = - == - =_ _ - - a _ ~ - _ - - _- - - _ _ - - -X 
BEN ( PER, D. J 
r } ¢ ' ~ } ¢ "1 ] 1 “hr - ] 
In 1957 plaintiffs iecedent, Samuel Buchman, sold 


tapital stock in American Foam Rubber Corporation. As 


of that trasaction an agreement was reached whereby 
ndividual defendants consented to the subordination 
eir debentures to those f2ld by Buchman. 


In 1958 defendants exchanged their debentrues for 


‘rred stock of American Foam Rubber Corporation. In 


> that this exchange 


violated the prohibition in the subordination agreement 


against any payment by American Foam Rubber on defendants' 


debentures unless Buchman's debentures were first paid 


8la 
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Defendants now move for summary judgment, asserting 
that there are no further facts to be adduced. We 
disagree. 

The plain meaning of the subordination agreement is 
to prohibit defendants from realizing any cash or its 
equivalent from the corporation on their debentures until 
Buchman's debentures had been satisfied in full. Under 
certain clear and unmistakable circumstances the exchange 
of debentures for preferred would not violate the sub- 
ordination agreement. 

It might well be argued, however, that such an 
exchange could very well be a first step in a plan to 
obtain cash -- or cash realizable property -- from the 
corporation. Defendants' papers do not negate this 
possibility. Until such possibility is excluded, we 
regard it the better course to await the presentation of 
evidence at trial. To decide this question of fact by 
summary proceedure is hazardous. 

The individual defendants and the trustee in bank- 
ruptcy move in the alternative to sever plaintiffs' 
causes Of action from the defendants' counterclaim. At 
this point in th*se proceedings the record does not in- 


dicate that the advantages claimed by defendants out- 


weigh the value of having the jury grasp all implications 
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of the involved and seemingly bitter transactions that 


are the source of this litigation. 

Defendants mot is denied without prejudice to 
renew. 

This shall be considered an order; settlement 


thereof is unnecessary. 
SO ORDERED! 
New York, N. Y. 
td 
May 9 1967 
D4 ’ 


IRVING BEN COOPER 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Mie sae «RR Cea a nea oe aerate oie es x 
FIRST NATIONAL BANK OF HOLLYWOOD, 
DOROTHY BUCHMAN and A. SANDER 
BUCHMAN, as Executors o£ SAMUEL 
BUCHMAN, Deceased, 
3 60 Civ. 2328 
Plaintiffs, 
-against- 
: AFFIDAVIT 
AMERICAN FOAM RUBBER CORPORATION, 
et al., $ 


Defendants. : 


STATE OF NEW YORK ) 
) 8S.: 
COUNTY OF NEW YORK ) 
ALEXANDER F, PATHY, being duly sworn, deposes 


and says: 


1. I am one of the INDIVIDUAL DEFENDANTS herein. 
I make this affidavit in support of the INDIVIDUAL DEFEND- 
ANTS' renewed motion for summary judgment, diewissing the 


second cause of action of the complaint lierein (hereinafter 
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in this and accompanying papers sometimes referred to as 
the 'Pleading'). I am fully familiar with the matters here- 


inafter related. 


2. As is indicated in the annexed affidavit of 
DAVID SIVE, Esq., BUCHMAN claims that the subordination pro- 
visions (hereinafter in this and accompanying papers some- 
times referred to as the "Subordination Agreement") of the 


Buy-Sell Agreement were violated by the Exchange. 


3. This Court, in denyin,, without prejudice to 
renew, the INDIVIDUAL DEFENDANTS' ecarlier motion, has ruled 
that the one question raised by the Pleading is that of 
whether the Exchange was "a first step in a plan to obtain 
cash - or cash realizable »roperty - from the corporation." 
This Court held that the papers becore it on the earlier 
motion did "not negate [that] possibility." I verily be- 
lieve that this affidavit and the accompanying papers now 


negate that possibility. 


4. "he facts are that the Exchange was intended 


to serve and did serve a purpose precisely opposite to that 
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of obtaining cash or cash realizable property from the Com- 
pany. Its purpose and cffect - as well as thtof a number 
of other measures taken by the INDIVIDUAL DEFENDANTS between 
May 1957 and December 1960 - were to strengthen the finan- 
cial condition and standing cf the Compaay, by substantially 
increasing its capital end sharply bettering its credit 
rating. To have used the Exchange, as a "first step" or 


otherwise, In a "plan to obtain cash - or cash realizable 
property - from the corporation", if it could have becn 
done, would not only have defeated that purpose, but would 
have gravely injured and prejudiced the Company. There 
was never any thought of so using the Exchange. It could 


not have been so used. It was not so used. 


3. The facts will demonstrate that: 

A. The purpose and effect of the Exchange, 
as well as of a simultaneous donation to the Company by 
the INDIVIDUAL DEFENDANTS of substantial assets, was as 
stated above. 

Be The Exchange and simultaneous donation 
of assets substantially increased the borrowing capacity 


of the Company with a principal source of outside financing, 
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The Pennsylvania Company For Banking And Trusts (herein- 
after in this and accompanying papers referred to as the 
"Pennsylvania Bank" or the "PRanik"). 

C. The Exchanece and the simultancous dona- 
tion of assets secured for the Company, for the first time, 
high credit ratings from Dun & Bradstreet, Inc. and the 
National Credit Office. 

D. The Exchange seriously disadvantaged the 
INDIVIDUAL DEFENDANTS with respect to obtaining "cash - 
or cash realizable property - from the corporation." 

E. Under the agreement between the Company 
and the Pennsylvania Bank, governing until December 1959, 
the INDIVIDUAL DEFENDANTS and the Company were unable to 
use the Exchange as a means of obtaining cash or cash 
realizable property from the Company. 

F. Under the agreements with Walter E. 
Heller & Co., Inc., which succeeded the Pennsylvania Bank 
as a source of financing, the same disability continued, 
until the bankruptcy of the Company. 

G. After the Exchange the INDIVIDUAL DEFEND- 
ANTS never used or even considered using the Exchange as a 


"first step in a plan to obtain cash - ox cash realizable 
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property - from the corporation"; every aspect of the Ex- 
change and related further action was to serve and did serve 
& directly contrary purpose. 

A. The purpose of the Exchange was to strengthen the 


4 


financial condition and standing of the Company 
by substantially increasing its capital and sharply 
bettering its credit rating. 

6. The Exchange was a fundamental part of a plan 
and program of the Company management, the INDIVIDUAL DE- 
FENDANTS, to strengthen the financial position and substan- 
tially better the credit standing and rating of the Company. 
This plan and program was undertaken aad begun to be put 
into operation chortly after the Buy-Gell Agreement. As I 
pointed out in my earlier affidavit in support of the price 
summary judgment motion, "during the cntire history of the 
Company, from its organization in 1950, it had suffered 
from insuccicient capitalization", the ‘Company's main con- 
petitors, at all times, [being] the large corporations in 
the United States manufacturing rubber and foam rubber 


products." (p. 21). 


7. In early 1958, the increase 


Qc the capital 


of the Company was a mtter of importance. 1957 wag tho 
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’ 


ANT& to the Compeny of the shares of stock of Burlington 
Holding Corporation (hereinafter in this and accompanying 
papers referred to as "Burlington'') omed by them indivi- 
éually. The INDIVIDUAL DEFENDANTS at that time amed 19 
shares, constituting all of the issued and outstanding 
shares of the capital stock of Burlinston. Thirty of the 
said 90 shares had been purchased by the INDIVIDUAL DE- 
FENDANTS from BUCHMAN under the Buy-Sell Agreement, for 


the aggregate price of $40,000. 


9. The Exchange was a transaction converting 
debt into equity, the nature and effect of which are clear 
from financial statements of the Company. I annex hereto, 
as Exhibit A, a copy of a statement of liabilities and 
capital of the Company as at February 2, 1958, shortly be- 
fore the Exchange. The statement was prepared by Edward 
Isaacs & Company, accountants for the Company, during the 
entire period of the transactions involved in this action. I 
respectfully direct this Court's attention to the "Liabilities 
and Capital” page of the statement, and, more particularly, 


to the portions thereof setting forth the Company's "Long- 


2 


Term Debt" and its ''Capital'’. The Long-Term Debt of the 


Company, totalling $673,000, consisted then of three items 


5% Debenture Ponds Payable $273, 960 
Marteoe ad D aera .. 
Tar? a 175 NNO 
175,000 
+ y 
cs Pays 
Stockholders 100, 000 
Other 25,000 


ee 


$673, 000 


10. O£ the 5% Debenture Boris, aggregating 


Vs 


¢ 


$373,000 in principal amount, $112,000, including the $64,000 


o 
which are the subject of the Complaint, were bonds held 
by BUCHMAN. The balance were held by Mrs. de MONTMOLLIN, 
ll. ‘The second item of the Long-Term Debt was 
mortgage notes payable on the Company's plant and equip- 
ment. The payee of those notes was the Pennsylvania Bank, 
which had entered into an agreement with the Company to 
assist in financing the organization of the Industrial 
Division (hereinafter in this and accompanying papers some- 
times referred to as the ‘Term Loen A:;reement"'), a copy of 
which is annexed hereto as Exhibit 'T''’. Under the said 
agreement, the Pennsylvania Bank agrecd to lend to the Com- 


pany, "from time to time amounts not exceeding in the ag- 
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gregate $400,000," (Section 2), secured by real property 
and chattel mortgages. The loans were to be evidenced by 
temporary notes, and by a "Permanent Note", when the full 
$400,900 was lent. The principal of the Permanent Note 


was payable in sixteen equal quarter-annual installments. 


12. The third item of the Long-Term Debt referrec 
to in the February 2, 1953 statement conrirted of "Notes 
Payable, stockholders and other." Thoce to stockholders 
eggregated $100,000, all o£ which were payable to Mrs. de 
MONTMOLLIN., The "other" was BUCHMAN, who, as described in 
the Buy-Sell Agreement (Paragraph "Sixth BP"), was "the 
holder of a five (5%) percent. promissory Note of American 
Foam in the sum of $25,000."" Under paragraph "B" of the 
Subordination Agreement the notes held by Mrs. de MONTMOLLIN 
were subordinated to the Note held by BUCIDIAN, 

13. The "Capital" of the Company, as set forth 
on the February i, 1958 statement, consisted of "capital 
stock" and "'surplus'’. The capital stock aggregated $287,330. 
The "surplus", all of which was earned surplus, was $365,144, 
There was no capital surplus. The Capital aggr-gated 


$652,474. 


sy 


92a 


AFFIDAVIT OF ALEXANDER PATHY, SWORN TO MARCH 5, 1968 
14, What was the effect of tiie Exchance upon the 

accounts of the Company? To answer that question, I turn 
to another financial statement of the Company, one dated 
April 30, 1955, setting forth the results of an examination 
of the Company's accounts by the sanc accountants, for the 
-period of January 1 to March 30, 1953, together with a 
statement of the financial condition of the Company as at 
March 30, 1958. A copy thereof is annexed as Exhibit 'c", 
The Exchange actually took place acter March 30, 1958, but 
the statement as of March 30, 1958 is the earliest, as far 
as I can recall, giving effect to the Exchange, the state- 
ment setting forth the followins note: 


‘ 


Note; This ctatenent gives effect to 
conversion of Long-Term Debt to preferred 
stock, and the acquisition of the stock of 
Burlington Holding Corp. by donation of 
their stockholdings. Both transactions 
were completed after March 30, 1958." 


The "conversion" referred to was the Exchange 
The details of the donation of Burlington stock are herein- 


after described in this affidavit. 


15. I respectfully direct this Court's attent‘on 


to the statement, reproduced below, of the "Long-Term Debt" 


and the 'Capital" of the Company, as set forth in the March 
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30, 1958 statement. To aid this Court in understanding the 
effect of the Exchange, I star (*) each amount affected by 
the Exchange, as well as by the simultaneous donation of 
the shares of the capital stock of Burlington, and follow 
each such amount with a legend, set forth in parentheses, 
describing the effect of the Exchange thereon: 

"Long Term Debt 


57, Debenture Ponds Payable $142 ,000* (reduced frog 


$373,000) | 
| 
Mortgage Notes Payable - 
Plant and Equipment 175,000 
Notes Payable: 
Stockholders 31,000* (reduced from 
$100,000) 
Other 25,000 
Total Long-Term Debt $373,000* (reduced from 
$673,000) 
Capital 
Capital Stock Issucd - 
Preferred $300,900* (a new Liter) 
Common 278,330 
Capital Surplus 120,000* (a new iten, | 
created by | 
Earned Surplus: the donation 
Balance- January of Burlington 
1, 1958 $291,305 shares) 


Add: Net Profit 
for the Period 31,613 


Balance - March 30, 1958 322,918 


Canital - March 30, 1958 91,021,248'* (increased 
$420,000) | 
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16, Stated otherwise, in and by the Exchange and 
the donation of Rurlington shares: 


a. the principal amoimt of debentures out- 
standing was reduced from $373,00C) to 
$142 ,000; 


b. the principal amount of notes payable to 
stockholders (the INDIVIDUAL DEFENDANTS) 
was reduced from $100,000 to $31,000; 


c. the total "Long-Term Debt" of the Company 


was reduced from $673,000 to $373,000; 


d. the capital of the Company was increased 
by $300,000 (the sum of the amounts by 
which debentures outstanding and notes 
to stockholders were reduced) by the ad- 
dition to Capital Stock Issued of 3,000 
shares of preferred etock, of a par value 
of $100.00 eech, in the aggregate amount 
of $300,099; 

e. che assets were increased by the addition 
of the amount of the value of the Bur- 
lington shares, 9120, 000 | by w ich amount 
the capital was clso increased. 


i7. The certificates for the 3,000 sharce of pre- 
ferred stock issued pursuant to the xchange, which were 
actually executed and delivered on or about May 27, 1953 to 
Mrs. de MONIMOLLIN and her chiidren, bore the following num- 


bers and were in the tollowins umounts of shares: 
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Cert. No. No. Shares 
Pl 2,000 
P2 900 
P3 10 
P4 45 
P6 45 


In consideration of the issuance to her of 


the said certificates of stock, aggregating 3,000 shares, 
Mrs. de MONTMOLLIN surrendered for cancellation (a) deben- 
tures owned by her in the aggregate principal amount of 
$231,000, and (b) notes owned by her in the aggregate prin- 


cipal amount cf $69,000. 


13. The formal corporate action to increase the 
capital of the Company, by the Exchange, was taken in April 
and May 1958, after a series of informal discussions and 
meetings. At a special mecting of the Roard of Directors 
held on April 10, 1958, at which there werc present Mrs. 
PATHY and Mrs. de MONTMOLLIN and myself, I reported (quoting 
from the minutes) “on the advisability of increasing the 
capital of the Corporation to one million dollars ($1,000,000,0U 
by authorizing 60,000 additional sharcs of Class A stock and | 


3,500 shares of 5% cumulative preferred stock of the par value 
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of $100 each. [I] submitted a form of certificate of amend- 
ment to the certificate of incorporation and explained the 
provisions thereof relating to the preferred stock." 


The "provisions thereo. relating to the pre- 


ferred stock", explained by mc, included the provisions here- 
imafter discussed relating to the rights to dividends and 


redemption, and a comparison of those rights with the rights 
of holders of the debentures to be exchanged. I then veneer e 
again from the minutes) ''statcd that upon approval of the 
proposed amendment by the stockholders it would be possible 


to convert part of the presently outstanding debt of the 


Corporation to stockholders to preferred stock ... [1] ex- 
plained the advanteges reeulting therefrom to the Corpora- 
tion by improving its credit and strengthening its capital 
structure." The following resolution was then adopted: 


"RESOLVED, that the form of certificate of 
amendment of certificate ot incorporation sub- 
mitted to the meeting be, and it hereby is, ap- 
proved, and that the proper officers of the Cor- 
poration be, and they hereby arc, authorized 
and directed subject to approval of the proposed 
amendment by the stockholders of the Corporation, 
to execute, acknowledge and file a certificate 
of amendment of certificate ef incorporation 
substantially in the form submittcd to the meet- 
ing and to execute such further document or 
documents in the name and in behalf of the Cor- 
poration, under its corporate seal or otherwise, 


the stockholders of the Company was held. 


97a 


AFFIDAVIT OF ALEXANDER PATHY, SWORN TO MARCH 5, 1968 


and to take any and all other acticn as they 
shall deem necessary or eppropriate to carry out 
the proposed emendment of the certificate of 
incorporation of the Corporation; and 


RESOLVED, that a meeting of the stock- 
holders for the purpose of considering and act- 
ing on the proposcd amendment be called for 
such date, time and place as the President shall 
deem appropriate." 


19. On the following day, a special meeting of 


holders of cll issued and outstanding shares of stock. 


which I restate here: 


"25. Thereafter and on or about April 17, 
1958, a Certificate of Amendment of the Certifi- 


cate of Incorporation of the Company was filed 
with the Secretary of State of the trate of New 


York, providing for the increase of capital, by 
the authorization of additional shcres of Class 
A common stock and creation of a new class of 


5% Cumulative Preferred stock. This action was 
reported to a special meeting of the Board of 
Directors of the Company held on April Say. 2990. 
At the meeting of April 23, 1958, it was re- 
solved thac shares of the new 5% Cumlative Pre- 
ferred stock be issued in exchan:re for Series A 
and Series B debentures of the corporation, at 
the rate of one share of stock for each $100 
face amount of said debentures. ..." 


Present were the 


A 


copy of the minutes of that mecting, including the neccessary 
stockholders’ resolution is annexed hereto as Exhibit "Dp", 
The further corporate action to authorize the actual exchange 


was described by me in my earlier affidavit, paragraph 25 of 
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20. At or about the samc time that the Exchange 
was effected, the second aspect of the plan to increase the 
capital was carried out. Ninety shures, constituting all 
of the shares of the capital stock of Burlington issued and 
outstanding, were transferred by my wife, Mrs. de MONTMOLLIN 
and myself to the Company. Nothing was received by any of 
us; the shares were donated. The value of the shares -- 
the amount added thereby to the assets and to the capital 
of the Company as "capital surplus" -- was fixed at $120,000, 
by reference to the price of $40,000, fixed for BUCHMAN's 
30 shares (one-third) of Burlington, in and by the Buy-Sell 


Agreenent. 


21 The Exchange and conation were simple and 
straightforward transactions. Their purpose wac to increase 
the capital to over $1,000,000 and to thereby strengthen 
the financial condition and standing of the Company. Dramati 
proof of the effect lies in ihe actions taken at the time 
of and in direct response to the Exchange and donation of 


Burlington shares, by the important financial and credit 


rating institutions with which the Company then dealt. 
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B. The Exchange and simultaneous donation of assets 
substantiaily increaced the borrowing capacity of 
the Comsany with the Pennsylvania Bani. 

22. 1 have heretofore referred to the Term Loan 
Agreement. tn 1958, the Pennsylvania Bank was, as it had 
been for several years theretofore and as it continued to 
be until December 1959, a principal source of outside fi- 
nancing for the Company. The financing by the Pennsylvania 
Bank took two forms: a) 4 term loan evidenced by the "Per- 
manent Note" and secured as described in paragraph "11" 
above; andb) an unsecured revolvin;, loan or loans, evi- 
denced by a note or notes. The term loan was governed by 
the Term Loan Agreement, a copy of which is annexed hereto 
as Exhibit B. The unsecured loans were not provided for 
in any underlying agreement. They were evidenced by short 


term notes. 


23. At the end of 1957 the Company was indebted 
to the Pennsylvania Bank in the principal amount of $320,060 
under the Term Loan Agreemont. Up to that time the maximum 
amount of unsecured credit extended had been $100,000. 

This short term unsecured indebtedness of $100,000 had 
been borrowed earlier in 1957. The Conmmany, however, necded 


additional financing, as indicated above, part of which was 
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to be supplied by the INDIVIDUAL DEFENDANTS, by the two 
steps described in paragraph''8"' above. Part was to be 
sought from the Pennsylvania Rank, in and by resumption and 


enlargement of the short term unsecured credit. 


24. Between January andi April 1958, a series of 
discussions and negotiations took place between the Bank, 
acting. principally by Mr. Julius Leos, a Vice-President, 
and the Company, acting by myself as its President. During 
those discussions and negotlations, the Exchange and the 
donation of Burlington stock were described and explained 
in detail by me to Mr. Leof, orally und in writing. As a 
result of those discussions and negotiations, and in large 
part based upon the increase of the capital of the Company 
effected by the Exchange and donation to over $1,000,000, 
on or about April 11, 1958, the Bank granted to the Company 
an unsecured loan of $400,000, at a rate of interest of 
one-half of one percent above the prime rate in Philadelphia. 


At no time prior to April li, 1958 had the Bank granted un- 


secured credit over and above the amount of $100,000. Never 


before had the Pank granted the Compcay unsecur.d credit at an 


a a nth 


rime rate. | 


interest rate less than one percent over the 
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25. Much of the sequence of the discussions and 
negotiations which led to this dramatic increase in the Con- 
pany's credit with the Ran, based in large part on the in- 
crease in capital effected by the Exchange, is set out in 
an exchange of letters bctween Mr. Leof and myself, or our 
respective assistants. On December 30, 1957, L sent to Mr. 
Leof a copy of the accountants’ report for the period ended 


November 30, 1957. I annex hereto as Exhibit F a copy of 


my letter. In it I informed Mr. Leof that I intended to 
explore with him the continued financing of the Company by 
the Bank and that, as soon as I was able to do so, I would 
send him the Company's year-end audited report for the year 
ended December 31, 1957. Om January 2, 1958, Mr. Leof re- 
plied, stating that the Bank would “be very happy to meet 
with [me] when the annual figures are available and review 
the needs of [the] company for the current year." (A copy 


of his letter is annexed as Exhibit G.) 


26. On February 14, I did send the 1957 year-end 
reports for the Company and Burlington, its affiliate (but 
not yet a subsidiary), to Mr. Leof. In the letter forward- 


ing them I stated: 


—~/ 
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"Would you please, once you will have 
studied the enclosed statements, suggest a 
date at your convenience for a meeting 
either in Philadelphia or in New York where 
we might discuss American Foam Rubber Corporation's 
financial program for the current year." 

A copy of my said letter, dated February 14, 
1958, is annexed hereto as Exhibit H. 

In the several weeks following, we conferred 
by telephone and in person, on several occasions, discussing 
all aspects of the Company's plan to increase its capital to 
over $1,000,000 by means of the Exchange and the donation 


of the Burlington shares. 


27. Om April 11, 1958, Mr. Leof wrote to me and 
informed me that the Bank had "established an unsecured line 
of $400,000" for the Company. This is the loan described in 
paragraph "24" above. A copy of the said letter is cnnexed 
hereto as Exhibit I. 

23. The relationship between the Bank's grant of 
the $400,000 unsecured loan and tk Exchange is demonstrated 
by the sequence of events in April 1953, reflected in the 
letters. The grant of the additional financing occurred im- 

mediately after a meeting between Mc. Leof and myself in 


Philadelphia, held shortly before April 11, 1958. At that 


103a 


AFFIDAVIT OF ALEXANDER PATHY, SWORN TO MARCH 5, 1968 


meeting, I furnished to Mr. Leof the exact details of the 
Exchange and the related donation of Burlington shares. Mr. 
Leof asked for a written statement of the details of the 
Exchange and donation. In a letter dated April 14, 1958, a 
copy of which is annexed hereto as Exhibit J, I complied 


with his request; 


"As I have communicated to you at our last 
meeting in Philadelphia, I am about to undertake 
the following legal steps to incrcase American 
Foam Rubber's capitalization to over one million 
dollars so as to qualify as soon as possible for 
the triple A-1l rating of Dun & Bradstreet: 


1.) Merging Burlington Holding into 
American Foam Rubber Corp. in form of capital 
contribution by the owners of Burlington Holding 
to American Foam Rubber without receiving either 
payment or stock in exchange. This capital con- 
tribution will be undertaken based on market 
value without reevaluation. The market value 
will be determined by the amount paid by the 
present owners of Burlington to Mr. Samuel Buch- 
man for his one-third interest on May 17, 1957. 
This will result in a capital contribution of 
$120,000, the one-third interest having been 
acquired at $40,000. Concurrently, we are go- 
ing to have the real estate appraised and the 
difference between this amount of $120,000 and 
the expected mich higher evaluation might at a 
later date be added to capital in the form of 
upgraded reevaluation. I prefer to use this 
course to avoid that the auditors, with whom I 
have clreared this question, should mention in 
their future reports that part of the capital 
contribution is derived from upgraded valuation. 
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2.) An amount of $250,000 to $300,000 
of the bonds and/or officers’ notes belonging to 
the present stockholders will be canitalized in 
the form of cumilative preferred sliares yielding 


SY 


a 5% interest, which interest is the same as was 
paid on bonds and notes. 


These changes in the capital structure of 
American Foam Rubber will, of course, have other 
salutary cffects, namely, to substantially de- 
crease long term debts and bring about a mich 
better ratio between net worth and fixed assets 
and net worth and long term liabilities." 
29. IL respectfully submit that in and by the 
grant of the $400,000 unsecured credit line, the Bank con- 
firmed the fact that the Exchange and related donation of 
Burlington shares were precisely what they were intended to 
be -- the direct opposite of a step to take cash or cash 
realizable property out of the Company. Shortly after April 
14, 1958 the Bank also specifically consented to the donation 
of Burlington shares, under provisions of the Term Loan 
Agreement, which included a requirement that it consent to 
any merger of the Company and Burlington, and one effectively 
forbiddmg purchase or redemption by the Company of the pre- 
ferred stock iseucd under the Excha..;¢. This point is dise 


cussed later in this affidavit. 


C. The Exchange and the simultaneous donation of assets 
secured for the Company high credit ratings from Dun 
& Bradstreet, Inc. and the National Credit Office. 
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30. The principal egencies with whom the Company 
dealt in 1957 and 1958 were Din & Bradstreet, Inc. and the 
National Credit Office. One of the principal objects of 
the increase of the capital of the Comany, by the Ex- 
change and dcnation of Burlington shares, was to secure 
the highest credit ratings possible from these two agencies, 

In the latter part of 1957 and in early 1958, I, accordingly, 
advised Dun & Bradstreet, Inc. and the National Credit of- 
fice, 2 Park Avenuc, New York, N.Y., of the Company's plans 
to increase its capital to over $1,000,000 by the means 
described above. In late November 1957, I met with J. War- 
ren Foley of the National Credit Office. In addition to 
presenting figures of the Company's operations as of Octo- 
ber 31, 1957, I informed him of the contemplated Exchange 
and donation of the Burlington shares of etock. On Novem- 
ber 29, 1957, he wrote to me informing me that our meeting 
enabled the National Credit Office "to place a well de- 


served top rating on American Foam."' A copy of the said 


letter is annexed hereto as Exhibit kK. 


31. On February 17, 1953, I wrote to Mr. Foley, 
enclosing a copy of the Company's statement as at December 


31, 1957. The text of my letter Lfollows; 
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‘With refcrence to my letter to you dated 
December 3, 1957, I have the pleasure to send 
you a consolidated statement on the financial 
condition of American Foem Pubber Corporation 
and Wholly-OQwned Subsidiaries as at December 31, 
1957. ‘This statement ducs not include the fi- 
nancial results of Burlington Holding Corp. which 
is the real estate company belonging to the same 
stockholders but which is not a subsidiary of 
American Foam Rubber Corporation. 


Should you be interested in the financial 
results of this corporation, I would have no ob- 
jection to commmicate them to you. In any case, 
the stockholders of American Foam Rubber Corpora- 
tion have the intention to merge the real estate 

pric ae ae TaN 


ion into the varen any an n £60 


parent company. Likewise, as I toid you at our 
meeting, tiic stockholders have the intention of 
capitalizing a preat portion of the long term 


bonds so as to bring the total capital of the 
company to over one million dollars not later 


than during this current fiscal year. (under- 
scoring supplied) 
Witn my best regards, 
Sincerely, 
AMERICAN FOAM RUBBER CORPORATION 
Alexander I. Pathy 


AFP: dik 
Encl. 


cc: Mr. Angelo Cecchi.” 


32. During the came period 1 commmicated with 


Dun & Bradstreet, Inc., advising thew likewise of the con- 
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templated Exchange and donation. On or about March 14, 195°, 
Dun & Bradstreet issued an "Analytical Report", # ‘opy of 
which is annexed as Exhibit L. That report repeated infor- 
mation from prior investigations, and cet forth the follow- 
ing as Dun & Bradstreet's findings: 


"Current: Investigation: Interviewed Feb- 
ruary 25, 1958 Alexander F. Pathy, President, 
reported that the period of large expenditures 
for plant and equipment remodernization is now 
behind the concern and projections show that 
profit yield will be of good proportions. Pathy 
stated it continues to be the intention of man- 
agement to retain all profits with these funds 
now going towards the development of increased 
workinz capital. He said that 1958 plans alto 
call for the conversion of certain of the bond 
indebtedness to cither capital stock or capital 
Surplus. Thus it was indicated that a good 
sized growth can be e ected in both working 
funds and net investment during 1958 with the 

Osition gradually trending towards increased 
rau Lai ty Se ISEFEOE Lik <SuppT —— 

33. By May 27, 1958 the Exchange and donation of 
Burlington stock had been completed. A report was issued 
on May 28, 1953; a copy thereof is annexed hereto as Exhibit 
M. I respectrully direct this Court's attention to page 5 
of the report sctting forth the reduced debentures and note 
debt, the $300,000 capital item on account of preferred stock, 


| 
' 


and the $120,000 "capital surplus" iicm, representing the 
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donation of the Purlington shares. I also respectfully di- 


rect this Court's attention to the following paragraphs of 


on pages 6 and 7 of the report: 


“The figures as at March 30, 1953 represents 
the interim Pro-Forma cousdlidated financial po- 
sition of the company, giving effect to certain 
changes which took place during April, 1958. These 
changes included the acquisition by the company 
of a former affiliate corporation, Burlington 
Holding Corp., as a subsidiary, the stock of said 
newly acquired subsidiary beine donated by its 
stockholders and resulting in the creation of the 
capital surpius account of $120,090. In addition, 
this balance cheet gives effect to the conversion 
of §231 00 Series "'A' and Series |'R' debentures 
and $69,000 in notes payabie to equity capital 
represented principally by preferred stock.” 
(underscoring supplied) 


» 
ob 
ol 


"As previously mentioned, cerlain ortant 
changes occurred during April, lySc, highlighted 
by the conversion of about halt or the funded 
debt into equity capital and the acquisition of 
the capital stock of a former aitriliated company. 
As a net result, tangible net worth showed mte- 
rial expansion and correspondingly, Lixed assets 


ee 


showed an increase of about $150,000 over year 


end 1957, representing the real estate and equip- 
ment of the newly acquired subsidiary, Burlirzton 


Holding Corp. Net working capital, as shown at 
Phait v IAS ‘ 2 PUL 3 y 


: eT 
—— 


credit of close to mediua six ficzures from an 


out of town bank, According to the wanagement, 
the compan so far, borrowed $300,900 
@gainst this line and which has provided the necessary 
Working tunds to continue operations in a satisfactory 
manner.‘' (underscoring supplled) 


has 


aa 
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’ 


"(2) Debentures: Series "A" debentures 
originally issued May 1, 1550 and due May 1, 
1960 and Series "B" debendures issued August 
1, 1955 and due August 1, 1965 are held by 
the stockholders and bear interest ct 5%. 

There is no designated security and there are 
no sinking funds arrangements. At December 

31, 1957, outstanding debentures totaled 
$343,000. During April, 1958, $201 ,000*of 
these cetentures were converted into capital 
stock and were represented by a certain portion 
of preierred shares. The remaining debentures, 
consisting of both Series "A: and Series "B" 
continue to be held by the stockholders and are 
due respectively, May 1, 1960 and August 1, 1965." 
(underscoring supplied) 


"(3) Notes Payable: At December 31, 1957, 
notes payable to stockholders and other totaled 
$125,000, tearing a due date of January 2, 1959. 


During April, 1958, $69,000 of these notes pay- 
able were converted into capital stock and were 
represented by a certain portion of preferred 


shares. The balance of the notes payable totaling 

$56,000 continue to be due January 2, 1959." 

(underscoring supplied) 

34. The Mey 28, 1953 report by Dun & Bradstreet, 

Inc., in addition to featuring in its “analysis" the increase 
of capital resulting from the Exchange and the donation of 
Burlington shares, set forth the rating change based 
thereon. In the upper right hand corner of the report this 
Court will see the legend, "Rating Change". The actual 


"Rating" appecrs approximately one quarter down the page, 


as follows: 


* This is an error by Dun & Bradstreci, Inc. ‘The 
correct fipure is $231,000. 
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"RATING: N.Q. Branch of Burlington, N.J. 
to A+ 1 Also Burlington, N.J." 


This rating of "A+ 1'' should be contrasted 
with the «ztsence of a rating, indicated by the dash (-), 
after the term "RATING" on the report of March a5 3950, 


a copy of which is Exhibit L. 


35. From the copy of the “Key to Ratings” by 
Dun & Bradstreet, Inc. outstanding in 1958, annexed hereto 
as Exhibit N, it will be seen that the rating consisted of 
two components: a) the “estimated financial strength", 
and b) the "composite credit appraisal." The "estimated 
financial strength" meant the "capital," the highest of 
which was Aa, meaning over $1,000,000, and the second 
highest of which was A+, meaning over $750,000. The 
“composite credit appraisal" referred to ee a eee with 
which the company bein:, vated » id its debts. The highest 
was "Al." The nex’ twas "1.". Primarily based upon 
the increase of c- *..zation effected by the Exchange 
und cue donation c.~ Buritigton shares, the Company achieved 
the second highest composite credit appraisal, "1", as wel) 


as the second highest rating of estimated financial strength, 


"A+, id 
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36. As stated above, the "A+" estimated finan- 


cial strer th rating, achieved in May 1958, was for a capita} 


of over $750,000, the highest being "Aa", for o capital of 


' 


over $1,000,000. The Company did achicve the "aa" estimated 
financial rating in March 1959. I annex hereto ag Exhibit 

O a copy of the Dun & Bradstreet, Inc. report of March 20, 
1959. The Court will note the legend "Rating Change" at 

the top of the first page, and the actual rating change of 
"Atl" to "Aal" at the middle of the page. The reason why 
the Company was not given the "Aa" estimated financial 
strength rating in 1958 was because Dun & Bradstreet, Inc. 
required audited year-end statements reflecting the 
$1,000,000 plus net worth, which were not evailable until 


early 1959. 


37. The Court will also note the "Summary," in 
bold face type, at the very outset of the report of March 20, 


1959: 


"This company during the last several years 
engaged in an extensive plant expansion 
program financed by internal and external 
means. Moderate earnings and additional 
investment in capital stock together with 
recent conversion of debentures into equity 
capital has resuited in substantial growth 


eee > benetnhdinanail 
in tangible net worth. Palance sheets are 
characterized by a sizable investment in 


plant and inventories. hile working capital 
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appears light, the comany has supplemented 

its funds when necessary through the use of 

sizable unsecured bank loans. Pank and 

trade comment favorable." (underscoring 

eupplied) 

The "Analysis" contained substantially the same 
comments concerndng the Exchange and the donation of Burling- 


ton shares as those set forth in the report of May 28, 1958. 


38. I respectfully submit that the aforementioned 


credit reports prove that to this leading credit agency, 
Dun & Bradstrect, Inc., and to the persons and organiza- 
tions throushout the business world who relied on it for 
measuring what credit they would extend, the Exchange and 
the simultaneous donation accomplished an enormous improve- 
ment in AFr's financial worth and strength. It would have 
been an incredible act )©£ folly and futility on the part 

of the INDIVIDUAL DEFENDANTS to accomplish this with any 
intent of then undoing it by using the Exchange ae a means 
of siphoning cash or cash realizable assets From AFR. The 


fact is, of course, that the Exchange could not have been so 


used; nor was there any thought of ever doing so. 


D. The Exchange seriously disadvantaged the INDIVIDUAL 
DEFENDANTS with respect to obtaining "cash - or cash 
realizable property - from the corporation." 
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393. In achieving the purpose of strengthening 
the financial condition and standing of the Company, by the 
Exchange, MRS. de MONTMOLLIN substantially lessened her owa 
rights and opportunities to receive cash or cash realizable 
property for the $300,000 investment, changed in nature and 
form by the Exchange. The preferred stock received was 
eguity; the debentures and notes surrendered were debt. 
Neither the debentures surrendered nor the preferred stock 
received contained any unusual provisions which affected 
this subordinate position of the stock. I annex hereto, as 


Exhibit P a copy of the form of the certificates of 


preferred stock received, and as Exhibit Q a copy of the 
form of the debentures surrendered. I respectfully direct 
this Court's attention to the following aspects of the 
rights of the holders of each class o£ securities, all of 
which are, I bclieve, significant in determining whether 
the Exchange was or could have been part of "a plan to 
obtain cash -- or cash realizable property -- from the 
corporation;" 

(a) Under the debentures, interest, at the 
rate of 5% per annum, was payable semisannually, on April 1 


and October 1 of each year. The preferred stock certifi- 
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cates, of course, made no provision for interest. Dividends 
were payable at the rate of 5% per annum "when and as 
declared by the Board of Directors ... but only out of net 
profits or net assets of the Corporation legally available 
therefor." 

The payment of the intcrest under the deben- 
tures was a fixed, unconditional oblivation. failure to 
Pay constituted a default. As at April 1, 1958, MRS. de 
MONTMOLLIN was entitled to the payment of a semi-annual 
installment of interest on the $231,000 face amount of 
debentures that she surrendered for the preferred stock, 
amounting to $5775. A like payment was due on October l, 


1958 and on April and October 1 thereafter. She never 


rec- ‘ved any of these cash paywents, because she exchanged 
the debentures for preferred stock, She was, likewise, en- 
titled to interest on the notes, which she never received. 


Uncer the preferred stock certificates, 
dividends, at the same rate of 5% per annum, were to be 
paid "when and as declared by the Board of Directors" and to 

1e extent legally perm'’ssible. I ai informed that such 
dividends would have been legally permissible in 1958, and 


1959. Sometime in 1960, when the large operating losses suf- 


fered in 1959 and 1960, hereinafter Ciscussed, wiped out 
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both earned and capital surplus, such dividends became, I an 
informed by my attorneys, illegal. The fact is, however, 
that no dividends ever were declared, because the dominant 
concern of the INDIVIDUAL DEFENDANTS was building up and 
maintaining the capital of the Company. 

(b} Payments om the principal of the deben- 
tures were required at the rate of 5%, likewise on April and 
October 1 of each year, if "earnings and profits at least 
cufficient in amount to provide" for such payments were 
accumulated. "Earnings and profitr’ wer: defined to "mean 
accumulated profits less all taxes d«!vicends and payments 
on account of principal of said deben*:-es." 

This paymeat-of-prircipal provisions of 
the debentures should be compared to the redemption provi- 
sions of the preferred stock certificates, which contained 
no requirement of redemption, partial or complete. They only 
permitteu redemprion, in whole or in part, when authorived 
by the Board of Directors. No such redemption was ever 


authorized or even considered. Redemption of any capital 
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stock, in excess of an aggregate nominal amount of $10,000 
would have been, however, a breach of covenant under the 

provisions of the Pennsylvania Bank loan agreement, herein- 
after detailed, which would have been fatal to the Company. 

(c) Prepayment of the debentures was per- 
mitted at ‘oe time, in whole or in part, and there was no 
restriction in the terms of the debentures, or in any other 
instrument, on the Company's purchasing the debentures. I 
an informed by ny attorneys that no provision or rule of law 
restricted or forbade prepayment, in whole or in part. 

On the other hand, purchase of the preferred 
stock was subject to the legal restrictions on impairment 
of capital discussed in the accompanying memorandum. It 
was also out of the question, except to the extent of 
$10,000 under the Pennsylvania Bank ‘erm 
Loan Agreement discussed belo. 

(d) The debentures were due and payable, 
absolutely, on their due dates. Of the $231,000 face amount 
of debentures held by MRS, deMONTMOLLIN and exchanged for 
preterred stock, 363,000 face cmount were due on April 1, 


1960 and $163,000 due on Auguct 1, 1965. There was thus an 
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absolute right of MRS. de MONTMOLLIN to be paid $63,000 cash 


on April 1, 1960 and $168,000 on August 1, 1965, which, by 


the Exchange, she gave up for the rights of a holder of 
preferred stock of the Company, which did not include any 
right to redemption, and only permitted it subject to legal 
restriction: and to the restrictions of the Pennsylvenia Rank 


A 
Loan Agreencnt. 


E. Under the igreement between the Company and the 
Pennsylvania Bank, governing until December 1959, 
the INDIVIDUAL DEFENDANTS and the Company were 
unable to use the Exchange as a means of obtaining 
cash or cash realizable property from the Company. 


40... I have heretofore referred.to the Term 
Loan Agreemont between the Company and the Pennsylvania 
Bank. Thet agreement, as, upon information and belief, 
many bank loan agreements, contained a number of covenants 
of the borrower, both affirmative and negative, designed to 
maintain the financial soundness of the borrower, to inform 
the Bank of developments affecting the borrower's financial 
condition and to require the Bank's consent to several 


kinds of transactions out of the ordinary course of 
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business. Most of these ccvenants were set forth in Section 


4 of the Agreement, a copy of which is annexed hereto as 


Exhibit 8B, 


41. 1 respectfully direct this Court's attention 


to the firet unnumbered paresraph of Section 4 and to 
p Zr at 


subsections 4.11 and 4.13 of that section, guoted below: 
"Each of the Borrowers covenants and agrees 

that during the entire time that this agreement 

is in effect and thereafter so long as any portion 

of the principal of or any interest upon any Note 

given pursuant to this agreement remains unnaid, 

it will: 


"4.11 Refrain from purchasing or redeeming 
any of the capital stock of either of the 


Rorrowers or or any of their subsidiarics if 
the uggregate consideration Lor all of euch 

purchases and redemptions exceeds g10,009 in 
money or property.” (under-coring supplied) 


"4.13 Refrain from merging or consolidating 
with any corporation or permitting any subsidiary 
£0 to do, provided that the Rorrowers may merge 


or consolidate with cach other or with any sub- 
sidiary." 


Section 5 of the agreement deZined "Events of 


Default" under the agreement. Six categories of acts or 


failures to act, of the Company, were made events of 
default, the first four of which (the last two concerned 


receivership, bankruptcy and relatcd events) #re set forth 


below; 
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Bank's rights upon default: 


redemption or purchase of any shares of stock by the 
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"5.1 Failure of Borrowers to pay any 
quarterly ‘nstallment of principal of the 
Permanent Note within ten days atter the 
same becomes due. 


"5.2 The failure of Borrowers to pay any 
inetallment of interest upon any Temporary Note 
or upon the Permanent Note for a period of ten 
days after such installment becomes due. 


"5.3 Any representation or warranty made 
in this agreement or any financial statement 
or other information or report furnished 
pursuant to this agreement proves to be incorrect 
in cny material respect. 


"5.4 The breach on the part of Borrowers 
in performance of any other provision of this 
agresment and the failure to cure such breach 
within 30 days aftcr written notice thereof by 
Banc." 


Section 6 of the agreement stated the Pennsylvania 


"6.1 In the event of the occurrence of 
any default as defined in Section 5, then and 
in any such event at the option of the Pank 
the principal of and accrued interest upon all 
Temporary Notes then fag eT yp or the Permanent 
Note if then outstanding shall become immediately 
due and payable without demand, presentation or 
notice of any kind ‘and the obligation of 
Bank to make any further loans under this 
agreement shall cease and terniuate, anything 
in this agreement or in any of such Notes to 
the contrary notwithstanding.” 


42. The significance of the provisions concerning 


120a 

AFFIDAVIT OF ALEXANDER PATHY, SWORN TO MARCH 5, 1968 
Company is clear. Had the INDIVIDUAL DEFENDANTS use the 
Exchange as “a first step in a plan to obtain cash = «= cash 
realizable property - from the corporation" to the extent 
of more than the nominal $10,000, by way of the redemption 
or purchase by the Company of any of the shares of preferred 
stock issued to MRS. de MONITMOLLIN under the Exchange, or 
any other shares of stock, the Company would have committed 
an act of default upon which the Pennsylvania Bank would 
have had the right to call the entire amount owed to the 
Bank immediately due and payable. I respectfully submit 
that using the Exchange es "a first step’’ or as any step 
"in a plan to obtain cash - or cash realizable property - 
from the corporation" would have been utterly senseless. 
The purpose of the Exchanze was to improve the Company's 
standing and credit, not to r nder one of its largest 


obligations immediately due and payable. 


43. I have poiated out the impossibility of my 
and the other INDIVIDUAL DEFENDANTS haying used the Exchange 


to obtain cash or cash realizable property by means of 
redemption or purchase by the Company of the shares of 


preferred stock. Dividends upon any class of stock were. 
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as redempticn and purchase, restricted by the Pennsylvania 
Bank Loan Agreement. Under Section 4.3, the Company was 
obligated to:- 


‘Refrain from declaring or paying upon 

any class of its capital stock now or here-~ 

aftcr outstanding dividends which in the 

aggregate for both of the Porrcvers would 

exceed $25,000 in any fiscal ycar except 

dividends payable solely in the capital 

stock of the Borrowers or either of them." 

44. The Company was thus permitted, by the loan 
agreement, to pey dividends upon the preferred or the 
coumon stock of up to $25,000 per year. The preferred 
stock, however, carried no greater rights to dividends, 
vis-a-vis either the Pennsylvania Bark ox the debenture 
holders, including BUCHMAN, than the common stock. Thus the 
INDIVIDUAL DEFENDANTS were gaining no advantage with respect 
to dividends by the creation and issuance of shares of a new 


class of preferred stock. If they wished to distribute to 
themselves cash or cash realizable property, by way of 
dividends, the Exchange was not needed or at all helpful in 
doing so. The Exchange, therefore, could not have been a4 
"first step", or any step, in any "plan to obtain cash -- 
or cash realizable property -- from the corporation” by the 


dividends means. And the fact is, of course, there never 


122a 
AFFIDAVIT OF ALEXANDER PATHY, SWORN TO MARCH 5, 1968 

was any consideration or suggestion of dividends on any 
class of stock, and none ever were doclared, between May 17, 
1957 and February 196i, when the Company was adjudicated 
bankrupt. 
F. Under the agreements with Walter E. Heller & Co., 

Tmc., which succeeded the Pennsylvania Bank as 

a source of financing, the same disability continued, 

until the bankruptcy of th. Conrpany. 

45. The loans by Pennsylvania Bank were not 
paid off by the Company, and it was not released from the 
Pennsylvania Bank loan agreement restrictions, until 
December 29, 1° four weeks after the Company assumed 
equally stringent obligations under another agreement. On 
that date the Company paid to the Pennsylvania Bank the 
amount of the Company's indebtedness to it, by turning over 
part of the proceeds of a loan to the Company by Walter E. 
Heller & Co.. Inc. (hereafter in this and accompanying paper: 
referred to as "Heller"). Earlier in 1959, I had entered 
into negotiations with Heller looking towards its factoring 
the Company's accounts receivable and otherwise lending it 
financial aid. The said negotiations culminated in the 
execution of a basic financing agreement dated December 3, 


1959, and a series of related loan and mortgage agreements 
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(hereafter in this and accompanying papers referred to as 
the "Heller Agreements"). Because of their length, I do 

not annex hereto a copy wf each of the Heller Agreements. 

I do respectfully direct the Court's attention to several 
specific provisions of the said agreements bearing upon the 
issue before this Court of whether, after December 29, 1959, 
the Exchange was or could have been a step i- a plan to take 


cash or cash realizable property from the Company. 


A. The basic loan agreement contained a 
number of warranties by the Company concerning its financial 
condition. Among such werranties was a warranty; 


"that the financial statements dated July 
19, 1959, herecofore furnished by Borrower 
to Heller, fairly reflect the financial 
condition of Borrower and its said sub- 
sidilaries on a consolidated basis, and that 
since the date of said financial statements 
there has been no material adverse change 
in the financial condition of Borrower 
except that for its fiscal year ending 
January 3, 1960, it will sustain an aggregate 
loss of approximately $250,000." 


The "financial statements" referred to 
included a balance sheet setting forth the long term debt of 
the Company and its capital reflecting the results of the 
Exchange. Had the Compary somehow redeemed or purchased 
any of the shares of preferred stcck cxchanged for 


debentures, or the INDIVIDUAL DEFENDANTS otherwise used the 
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Exchange ae a first, or a later, step, in "a plan to obtain 
cach -- or cash realizable property -- fom the cerporation”, 
the statements furnished to Heller would have been 
materially false. Such falsity would have constituted ‘a 
material breach of [the] agreement", granting Heller the 
right to call all indebtedness (which, after December 29, 
1959, was never less than $555,000) immediately due and 
payavle, and foreclose on all collateral cecurity held by 
it, which included a real property mortgage on the princi- 
pal plant, chattel mortgages on most of its equipment, 
and pledges of most of its inventories and accounts 
receivable. 
é. Both an inventory loan agreement, provi- 

ding for coliaterelizing the Company’s inventories, and a 
collateral note executed pursuant to the inventory loan 
agreement, provided that: 

"4£ for any reason the payee or holder 

hereof in its opinion shall deem itself 

insecure, the holder may, without notice 

or denend, declare the cntire amount of 

this note and all other indebtcdness or 

liabilities of the undersisned to the 

holder to te immediately due and payable 


and proceed to collect and enforce the 
seme st once." 
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Any such use of the Exchange tc take cash or 
cash realizable property out of the Conpany, had such a sug- 
gestion ever been made or had it ever occurred to ‘ih ian 
have been reason for Heller to call due the entire indebted- 
ness of AFR. Neither ever occurred. On the contrary, I 
specifically recall informing Heller officers, in December 
1959, cf the intention of the INDIVIDUAL DEFENDANTS to again 
do the precise reverse of taking cash or cash realizable 
property from the Company, to invest ecditional large amounts 
in the capital of the Compeny by purchasing additional shares 
of preferred stock, ‘This is confirmed by the sffidavit of 
Herbert E. Ruben, Esq. That additional large investment of 
$145,000, by the purchase of 1450 shares of preferred stock, 
is hereinafter discussed, 

C. Under the Heller Agreements Heller ob- 


ligated itself to make a loan in a definite enount only 


with respect to ao $500,000 term loan, sccured by a real 


estate mortgaze, chattel mortgage and other collateral. 


Loans against receivables and inventory were not specified 
as to amount. Heller retained the right to halt the making 
of loans against inventory and receivables whenever it 60 


determined. Upon information and belicf, if the Company, at 
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any time after it entered into the Heller Agreements, had 
proceeded to purchase or redeom any of the shares of the 
preferred stock, Heller would have immediately cut off 
further loans. Heller would have been lost to the Company 

as a source of financing. The fact, of course, is that no 
thought ever occurred to the INDIVIDUAL DEFENDANTS ie have 
the Company purchase or redeem any of the shares of preferred 


| 


stock, or to pay dividends thereon, to use the preferred 


stock, as "a first step", or any step, in "a plan to obtain , 


cash -- or cash realizable property -- from the corporation.! 


46. The Pennsylvania Bank indebtedness was paid 
off on December 29, 1959. Gn that date Heller advanced to 
the Company $500,000 under the tern loan provided for in the 
siti ail iaiasi and $55,000 under an Inventory Loan Agree- 
ment. $355,000 of the said loans was not paid to the 
Company but was paid by Heller to the Pennsylvania Bank. 


The transactions are described in a memorandum of Herbert 
Ruben, Esq., an officer of and counsel to Heller, which is 
discussed below. Thus the restrictions of the Pennsylvania 


Bank loan agreement, discussed above, were in force until 


four weeks alter the restrictions of the Heller Agreements 
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went into effect. The restrictions under both would have 
rendered usc of the Exchange as part of "a first step", or 
any step, in "a plan to obtain cash -- or cash realiz%hle 
property - from the corporation" an act of ruin, thwarting 
the very purposes of the Exchange. 
G. After the Exchange the INDIVIDUAL DEFENDANTS 

never used or even conside.ed using the Exchange 

as a "first step in a plan to obtain cash = or 

cash realizable property - from the corporation"; 

every aspect of the Exchange and related further 

action was to serve and did serve a directly 

contrary purpose. 

47. The purpose of the Excharge - to strengthen 
the financial condition and standing of the Company ~ has 
been explained. The Fxchange and the simultaneous donation 
to the Company by the INDIVIDUAL DEFENDANTS of their 
Burlington shares increased the capital and net worth by 
$420,000 and gained the desired Dun & Bradstreet rating for 
the Company. In the year 1959, the Company suffered from 
insufficiency of working capital. The financing agreements 
with Heller were negotiated and entered into to secure work~- 
ing funds. Toward the end of 1959 it also became clear that, 


because of operating losses, the capitel aud net worth of 


the Company would fall below $1,000,000 and the Company 
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would lose its Eavorable bun & Bradstreet rating, unless 
additional capital contributions were made by the INDIVIDUAL 


DEFENDANTS . 


48. During the first nine months of 1959 the 


Company suffered a met loss of $111,512 according to 


financiai statements prepared by Edward Isaacs & Company. I 
amex hereto as Exhibit R, a copy of the balance sheet of 
the Company cs at (ctoberj1, 1959, taken from the said 
statements. I respectfully direct this Court's attention 
to the capital account which as at October 11, 1959, had 
fallen, as a re*:i)* of the losses in the period from 
January 5 to Qcoceber 11, 1959, to $991,128. This was below 
the one millio.u. ©! ure necessary to iaaintain the Dun & 
Bradstreet, Inc. rating achieved in 15) by means of the 
Exchange. Losses continued in the last three months of 
1959. It became necessary to again add to capital, by 
investment by the INDIVIDUAL DEFENDANTS. In order to do s0 
it vas necessary to amend the Company's certificate of 
incorporation again so as tc increase the authorized number 
of shares of preferred stock by an additional 2000 shares. 
The necessary corporate action was taken at meetings of the 
Board of Directors and of the stockhclders of the Company, 


held on December 22 and 23, 1959, respectively. 
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49. Onc about December 29, 1959, the addition- 
él investments were made. Cenerai Industrial Supply Corp., 
a corporation, all of the cutstanding capital stoek of which 
wos owned by MRS. de MONIMOLLIN, my brother and myself, 
purchased 1200 shares of preferred stock for $120,000. MRS. 
de MONTMOLLIN purchased 250 shares for $25,000. On or about 
December 29, 1959, during the course of a meeting between 
MRS. de MONTMOLLIN and myseli and Herbert E£. Ruben, Es4., 
counsel and an officer of Heller, at the Corpany's offi-s 
in the Empire State Building, I informed Heller of the 
additional capitalization. On that came day, as herein- 
before noted, licller opencd the Company term loan provided 
for by the Heller Agreements, and the Pennsylvania Bank Loan 
was paid off. My statement concerning the additional 
investments by the INDIVIDUAL DEFENDANTS is r~ferred to in 
a memorandum of the meeting, by Mr. Ruben, dated December 30, 
1959. Mr. Ruben's memorandum, a copy cf which is annexed 


hereto as Exhibit §, stated in part: 


"He stated that he was going to improve his 
balance sheet picture by convering approxi- 
mately $145,000 in current iiabilities owing 

to stockholder interests into preterred stock." 
(underscoring supplicd) 
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The accuracy of the copy of Mr. Rubcn’s 
memorandum of December 30, 1959, and of the statements 
therein contained, are attested to in the accompanying 


affidavit of Mr. Ruben. 


50. 1 also annex hereto as Exhibit T a copy of 
another memorandum by an officer of Heller, one dated 
Januery 6, 1960, by Charles E. Weaver, then a Vice President 
of Heller. I resnectfully direct this Court's attention to 


the following portion of Mr. leaver's memorandum: 


"In addition, vr. Pathy and Maric Louise 
DeMontmollin, the principal stockholders, 
plan to invest an additicaal $100,000.00 
in cash in the company taking in exchange, 


preferred stock. Their purpose in doing 
this is to keep the net worth of the 
business above $1 million in spite of the 
contemplated losses in 1959 si th 


since they are 
most avid to retain their AAI Dun & Brad- 
street rating. and they feel it is necessary 
= show ect worth in excess of $1 million 
on their year-end balance sheet to accomplish 
this aim." (underscoring supplied) 


The accuracy of the copy ot the statements 
are likewise attested to in and by the accompanying 


affidavit of Herbert E. Ruben, Esq. 


51. With the additional investment of $145,000 


by the INDIVIDUAL DEFENDANTS, the Company was able to 
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maintain the Dun & Bradstreet rating. In 1960, however, 
the Company suffered huge operating losses. calculated 
by Edward Isaacs & Co to be close to one million dollars. 
At come point during the ycar the losses consumed the 
entire earned and capital surplus rendering illegal any 
dividends on, or redemption or purchase by the Company of, 
any shares of stock. The law, as well és the Heller 
agreements, forbade using the preferred stock to obtain 


cash or cash realizable property from the Company. 


52. In July and August of 1960, a total of 
$70,000 additional cash was invested in the Company by 
General Industrial Supply Corporation and other companies, 
all of the capital stock o£ which was owned by my brothers 
and myself. The investments took the form of loans to the 
Company, evidenced by promissory notes, all payable on 


December 30, 1961. A schedule of the investments foilows: 


Date Lender Amount 
July 25, 1960 General Industrial Supply 
Corporation $25,000 
July 27, 1950 Pathy Lines, Inc. 2Y, 000 
July 27, 1960 Atlantic Commerce ind 
Shipping Compeny, Inc. 20,009 
August 3, 1960 General Industrial Supply 5,000 


Corpore tion 


dies sa tT; «a oe 
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The loans were not paid. In January 1961 
the Company was compelled to file its arrengement petition. 
In February 1961 it was adjudicated bankrupt. Each of the 
above described loans is the subject of a proof of claim 
filed with the Referee in Rankruptcy herein, to which no 


objection has been made, 


53. The loans made in 1960, described above, 
brought the total investments in the Company, gince May 
1957, by the INDIVIDUAL DEFENDANTS to $635,000. A break- 
down of the total amount follows, by date, nature of in- 


vestment, and amount; 


Date Nature of Investment Amount 

May 27, 1958 the Exchange $300 ,000 
May 27, 1953 donation of Burlington 

stock 120,000 


December 29, 1959 purchase of additional 
shares so preferred 


stock 14.5 ,000 
July 25, 19C0 Loan 25,000 
July 27, 1960 Loans 40 ,000 
August 3, 1960 Loan 5,000 


nan scene eee 
$635 ,000 
Not one dollar of the said investments 


has been repaid to the INDIVIDUAL DEFENDANTS, by way of inter 
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est, return of principal, dividends, or redemption or purchage 


of stock. Nor is there any possibility of any recovery from |! 


the Company of any of the amounts invested in the preferred 
stock, aggcesating $565,099. On the *70,009 in loans there 
msy be a small dividend crom the ban!:runtcy estate. 

ia aiso want to point out to this Court that, 
in addition to the investments describe: above, the 
INDIVIDUAL DEFENDANTS paid to RUCHMAI!, between May 17, 1957 
and January 2, 1959, for the shares ox common stock of AFR 
alone, which they bought from BUCHMAN under the Buy-Sell 


Agreement, the total amount of $183,220. 


54. I respectfully submit thet the Exchange 
was not and could not have been, in its purpose or effect, 
"a first step’, or any step, in "a plan to obtain cash -- 


or cash realizable property -- from the corporation", and 
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that the INDIVIDUAL DEFENDANTS are entiticd to summary 


judgment dirulssing the second cause of cetion of BUCHMAN ' s 


Coraplaint. 


Sworn to before me this 
fe/PUPEAUOES PATIY 


LUPEA Es 
day of March, 1968. ALEXANDER F. PATHY 


Notery Public 


CECILIA W. KRUOCE 
Notary Puolic, Ciste of Now Tork 
42-2208735 
Nusifed in Oscers County 
Commission Cap.'es March 30, 1969 
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tna United States Court Housc, Foley Square, Nou Yor, f., Yo 
“we wtmutes of th2 said meeting, a cory of whien le 
5 Defeadunts? “thibit 15 on whe pre-trial ccpocssion 
correctiy seo Susen the avpearances i333 HESCCSILG SS Be Ua 
raid SeCvint. 
56. The following table sets forth the names and 
periods of service of all of the directors and officers of 


AFR from January 1, 1956 to May 17, 1957: 


Directors: Samuel Buchman, Alexander 


F. Pathy and Marie de Montnollin. 


president: Samuel Buchman* 
Executive Vice 

President: Alexander F. Pathy 
Vice President: Felix Buskey 
Secretary: Alexander F. Pathy 
Treasurer: Marie de Montmollin 


‘ 


Additional Vice Presidents: Marie de 
Montmollin and Suzanne M. Pathy between November 8, 1956 
and May 17, 1957. 


"Buchman resipned as President on May 17, 1957 and was 
succeeded on that day by Pathy. 


te \ re ee ne a ee ee " rT See . 
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III. (a) The parties stipulated, for the purpose 
of the trial of the second cause of xtion in the complaint, 
the first counterclaim in the answer of defendant Ackman and 
the counterclaims in the answer of the three individual de- 
fendants, that the following facts are not in dispute (each 
party reserving the right to object to any such stipulated 
fact on eny of the grounds enumerated in Iv[b] infra), 
American Foan Ruz. -r Corporation referred to in the come 


plaint being referred to as "AFR": 
hie General. 


de At all times mentioned in the pleadings < 
since March 6, 1950, when it was incorporated, AFR was a 
corporation organized and existing under and by virtue of 


the Laws of the state of New York. 


2. On or about January 17, 1961, AFR filed a 
voluntary petition for an arrangement under Chapter XI of 
the Bankruptcy Act of the United States. 

* On or about Fe? ruary 2l, 1961, AFR was on 
said petition duly adjudicated a bankrupt in the United 
States District Court for the Southern District of New York; 
and on February 23, 1961, Milton R. Acianan (hereinafter the 
"Trustee") was appointed Trustee in Bankruptcy of AFR and he 


has at all times since been and now is acting as such Trustee: 
a | 
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4. By order of this Court, made by Hon. Robert P 
Stephenson, Referee in Bankruptcy, dated June 16, 1961, the 
Trustee was duly authorized to assert and prosecute the first 


counterclaim in his answer. 


5. The Trustee has insufficient assets in his 


hands to pay in full the liabilities of said bankrupt. 


6. Samuel Buchman, original plaintiff herein, 
died November 4, 1965, whereupon plaintiffs herein were duly 
appointed anc since have been acting as executors of his 
estate. Said Samuel Buchman is hereinafter referred to as 


"Buchman". 


Te At all times mentioned in the pleadings, AFR 
was engaged in the manufacture of foam rubber and foam rubbex 
products and hed its executive offices in the Empire State 
Building in the Borough of vanhattan, City of New York, and 
4ts machinery and equipment in a parcel of improved real 
estate ocated in Burlington, N. J. From the time of in- 
corporation of each of the following corporations, AFR 


operated by enc through it: 


(14) Burlington Holding Corp. ("Burlington 
Holding" hereinafter), a New York corporation, 
incorporated Muy 15, 1950, holding title to 


the said parcel of improved real ectate; 
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(414) Burlington Workshops, Inc., a New 
cae York corporation, incorporated February 10, 


1958, conducting a work shop located in said 


" improved real estate; 
a (441) Mirafoam Industria?. Sales, Inc., @ 
i New York corporation, incorporated November 


24, 1952, engaged in selling to wholesalers 
and manufacturers the products of its parent 
corporation; 
(iv) Mirafoam Industrial Sales of Illinois, 
Inc., a Delaware corporation, incorporated April 
23, 1953, engaged in selling to wholesalers and 
manufecturers the products of its parent corpora- 
tion; 
(v) Mirafoam, Inc., a New York corporation, 
incorporated November 24, 1950, ensuged in sell- 
-ng to retailers the prcducts of its parent cor- 
\ poration and of another subsidiary, Riverside 
Industries, Inc.; and 
(vi) Riverside Industries, Inc., a New York 
corporation, incorporated January 14, 1955, engaged 
in sewing operetions for the subsidiary, Mirafoan, 
TAS. 
Burlington Holding became a wholly owned subsidiary of APR 
on April 30, 1958 and each of the other five corporations 


was organized vy APR as its wholly owned subsidiary; all 
o 


A. A a 


139a 


STIPULATED FACTS 


six of said corporations continued, thereafter to beyond 
bankruptcy adjudication of AFR, as wholly owned subsidiaries 
of AFR. Each of said corporations, at all times mentioned 
in the pleadings, had its Executive offices in the executive 


offices of AFR and had the same officers and directors as 

AFR. The first four of said subsidiaries discontinued busi- 
ness when AFR was adjudicated a bankrupt und thereafter, on 
February 26, 1954, made assignment for thebenefit of creditors 
under New Yor«x law. The latter two filed petitions for ar- | 
rangement under Chapter XI of the Bankruptcy Act when AFR 


did likewise and were thereafter taken over by purchasers. 


8. AFR was organized in 1950 under the laws of 
the State of New York, with an original capitalization of 
approximately $75,000, invested by three groups in approxi- 
mately equal shares, each of which purchased one-third of 
the Class A common (voting) stock. The groups were: 

(1) Buchman, (2) a Charles Wyman end others of the Wyman 
family, and (3) Cornelius Egry (father of defendent Marie 
Louise de Montmollin), and the investment firm of Ansinck 
Sonne & Co., Egry purchasing 2/9ths and amsinck Sonne & 


Co. 1/9th. 


9. At or about the same time that AFR was organ- 
ized, Burlington Holding was organized under the laws of 


the State of New York. It thereafter, and until January 
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improved real 


? 4 as 
property located in Burlington, New Jersey, which was used 
by AFR for its manufacturing operations. At all times fron 


its organization until 


April 


capital stock of 


Burlington Holding was owned by the cwners of the Class A 
common stock of AFR in substantially the same proportions. 
10. From the organization of AFR in 1950 until 
May 17, 1957, Buchman was the president and operating head 
of AFR and worked full time Pit. The Pocation: of its 
principal plans wius, at all such times, in Burlington, New 
Jersey. Until 1956, none ¢f the other principal stockholders 
of AFR worked full time for it. 
18 In or about 1951, AFR employed a Felix Buskey 


th 
th 


2 


to assist in n 


4n on & 4 
4ZaU0L0 


n yroducti.cn operations. 


Cy 
ww 


orga its ; 
From 1952 to the commencement of operation of the Industrial 
Division of AFR, Buskey was in charge of production. 


Les On or abou 
died. Defendant Marie Lo 
legatee under his Last Wi 
stock interest in AFR. 

y i. In 1953, A 
Suzanne M. Pathy, bought 
A common stock of AFR hel 


t 
“ 


ui 


1953, Cornelius Egry 


Mayans . 
Harcn Ei 


se de Montmollin was the sole 


Mantaom 
Testament 


ll and and inherited his 


. Pathy and his wife, 
interest in the Class 


d by AmsSinck Sonne & Co. 


a a A TS ST TT TE TS Ee 
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14. As of the end of 1953, the Class A common 
stock of AF™ was held in approximately equal shares by (1) 
Buchman, (2) the \iymans, end (3) Marie Louise de Montmollin 
and the Pathys (hereinafter sometimes referred to as the 


"Pathy Group"). 


Lo. In late 1953, when defendant Alexander F. 
Pathy became vice president, secretary and a director of AFR, 
he began to spend a portion of his working time with it. He 
continued to spend a portion of his working time with APR in 
1954. During 1955, he gradually increased his time spent 
with AFR. In or about 1956, Pathy assumed the office of 
executive vice president and began spending substantially 
his full working time with AFR, in charge of the Retail 


Division of /FR. 
16. in or about July 1954, the Wymans sold their 


interests in AFR to the other two groups, consisting of 
Buchman'and the Pathy Group. The Wynians and their nominees 
resigned a3 officers and directors of AFR. Some of the 
shares of Class A common stock sold by the Wymans were pur- 
chased by Buchman and some were purchased by the Pathy 
Group. Upon the said sale of their shares by the Wymans, 
Buchman owned 403 and the Pathy Group .% of the said 


common stock. 


B. Facts Relating to the establish- 
ment and Commencement of Operation of 
the Industrial Division of APR. 


Eee ta eo ee ae eg eT Com ee arr 
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ats In early 1955, in connection with the proposed 
establishment of the Industrial Division, it was determined 
by all of the then directors and officers of AFR that addi- 


tional financing of AFR would be necessary, to be achieved 


18. Thereafter, and in or about July .1955, the 


capital of AFR was increased by the pu Buchman and 
v Fs 


<i 
oO 
6 
+o?) 
@ 

od Cc 
X« 


the Pathy Group of additional shares of the C 


stock of AFR. 


19. Upon the said purchase of additional shares of 
| 
the said Claes A common stock, Buchman bevame the owner of 
1/3d, some of which he lacer transferred to his son, A. 
Sander Buchman, and the Pathy Group the owner of 2/3ds of 


all of the issued Class A shares. 


20. yor the borrowing of additional funds, AFR, 
together with Durlington Holding, on or about July 14, 1955, 
entered into an asreement with the Pennsylvania Company for 
Banking and Trusts (hereinafter referred to as "Pennsylvania 
Bank"), under which the Pennsylvania bank agreed to lend to 
AFR from time tc time amounts not exccediny in the aggregate 
$400,000. <A true and correct copy of said agreement is 


marked as Defendants! Exhibit B on the pre-trial depositions. 
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ri Earlier and in connection with the planned 
expansion of AFR's operations and the establishment of the 
Industrial Division, AFR, ir 1954, engaged A. Sander Buchman, 
son of Buchman, as an engineer, to assist Felix Buskey in 


production operations. 


22. Cn or about January 1, 1956, Howard Herbert 
wes engaged as sales manager of AFR. He was charged, among 
other duties, with that of assisting in the development of 
an industrial foam rubber production and sales program, to 
go anto effect upon the establishment cof the Industrial 


Division. 


23. In early 1956, it was determined by all of 
the then officers and directors of AFR to adopt, for the 
most important areas of sales of industrial foam rubber to 
be manufactured by AFR, a direct sales method under which 
Sales in the said areas would behandled by salesmen in 
defined territories, working full time for AFR on a commis- 


Sion basis. 


24, Upon the said determination to have most of 
the important areas of sales by the Industrial Division 
handled by such salesmen, AFR engaged the following sales- 


men for the following territories, which territories are 
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more precisely defined in the agreements hereinafter referred 


to in item 25; 


Tm +4 P Caw *-) A+ - mI4ea BP rne.e Vv 1 +> 
Louis Levy, for the Metropolitan New York City 


Irving Mirsky, for the Philadelphia and the New 
England area 

Donald B. Parker, for the Area of Ohio, Pennsylvania 
and several adjoining and nearby states 


Helmut R. Spitzer, for the Midwest Area. 


25: Each of the said salesmen was engaged, pur- 

Suant to a written employment agreement setting forth, among 
other things, the area and the rates of commission. True 
and correct copies of said employment agreements are marked 
as exhibits on the pre-trial depositions heretofore taken, 
as follows: 

Agreement between AFR and Irving 

December 3, 1950 - Plaintiff's Exnibit 47 


Agreement between AFR and Louis Levy, dated 


reement between AFR and Donald Parker, dated 
August 14, 1956 - Plaintiff's Exhibit 49 
Agreement between Helmut R. Spitzer and AFR, 


dated November 2, 1956 - Plaintiff's Exhibit 108, 


26. In or about August 1956, the Industrial 


Division of AFR commenced operating and bezan selling indus- 
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triai foam rubber to manufacturers of foam rubber products 
for use in such manufacturing. At or about the end of 1956, 
by agreement of all of the officers and directors of AFR, 


Buchman was placed in charge of the Industrial Division of 


eee eee So 


AFR and Pathy in charge of the Retail Division, and these 


arrangemelts continued until May 17, 1957. 


7 At or about the end of 1956, Gerard Lafond 
Was engaged as Assistant Plant Manager of AFR, to work under 


Felix Buskey. 


28. In or about August 1956, AFR entered into a 
factoring agreement with Hubschman & Co. Factors, under 
which the said factors would purchase such accounts receiv- 
able of AFR as they determined on a non-recourse basis, 

C. Facts Relating to the May 17, 
1957 Severance of Buchman and A. 
Sander Buchman from AFR. 

29. On or about February 1, 1957, Buchman wrote 
to Pathy a letter marked Defendants! Exhibit T-14 on the pre- 
trial depositions. Pathy replied by a letter dated February 
4, 1957, a true copy of which is in a folder marked Plain- 


tiffts Exhibit 95 on the pre-trial depositions. 


30. On May 17, 1957, the Series A and Series B 
debentures of AFR and the Burlington Holding debentures were 


owned, of record, by the parties as follows; 
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Americen Foam American Foam Burlington 
Series A Series 8B Debenture 
Debenture Due Deoenture Due Due 
Name of Holder May 1, 1960 May 1, 1965 April 1, 196d 
Samuel Buchman $43,000 $64,000 $12,000 | 
Marie Louise 
de Montmollin 63,000 79,000 15,000 


Alexander F. 
Pathy -O- 80,000 -O- 


“— 7. + ee > | 
aye On May 17, 1957, Buchman sold his entire stock 
| 


interest in AFR and Burlington Iolding to the individual 


defendants and resigned as an officer and directord AFR. 


te At the time of said sile, two agreements dated 


@ 


May 17, 1957 were made, one of them between Buchman and A. 
Sander Buchman as sellers and the individual defendants as 
buyers (hereinafter referred to as the "May 17, 1957 agree- 


ment") and the ther between Buchman and APR (hereinafter 


referred to as the "severance agreement"). 


33. The document marked as Defendants! Exhibit 
T-2 on the pre-trial depositions is a duplicate original 


of the May 17, 1957 egreement. 


34. The document marked as Defendants! Exhibit 
T-l on the pre-trial depositions is a duplicate original 


of the severance agreement. 


5% Buchman continued to retain his Series A 


debentures of AFR agzregating $48,000, Series B debentures 


b 
tS) 
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of AFR aggregating $64,000, Burlington Holding debentures 
aggregating $12,000 and a 5% promissory note of AFR in the 


sum of $25,000, 


36. (a) Plaintiffs claim that the individual 
defendants violated the subordination provisions of paragraph 
SIXTH of the buy-sell agreement and that they thereby are 
indebted to p laintiffs in the principal amount of $64,000. 
This claim is disputed by the individual defendants. 

(b) The individual defendants made all of 
the other payments provided for in the buy-sell agreement 


on or about the dates provided therefor. 


aT: AFR made all of the puy.ients to be made by 
it under the severance azgreaoment, on or ubout the dates 


provided therefor. 


) 


38. Suchman was paid the interest and principal 
émount of his Series AFR debentures and his Burlington Hold- 
ing debentures cs well as the $25,000 note on or about their 
due dates. He was paid until and including August 1, 1960, 
as it fell due, interest on his Series 8 debentures aggre- 
gating $64,000 but was not paid any of their principal nor 
any interest thereon falling due after August 1, 1960. 


D. Events and Transactions After 
May 17, 1957. 
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39. On or about June 1, 1957, the defendant 
Alexander F,. Pathy sold his Series B debentures to the 
defendant de Montmollin for $80,000 and received such amount 


from her, in payment therefor. 


40, In or about aAprii or May 1953, the individual 


defendants in their capacities as fficers, directors and 


oO 


Stockholders of AFR caused the certificate of incorporati on 


— 
a 


RP; amondaa an: tm sheemes Pay 2 BAN oa} 
of AFR to be amended so as to provide fox 3,500 shares of 52 


cumulative preferred stock of the par ve2lue of $100 each, 
and thereafter in or about May 1953, the defendant de 


Montmollin surrendered to AFR debentures and notes in the 
total face amount of $291,000, which she owned, and received 
in exchange therefor 2,910 shares of preferred stock. In or 
about December 1959, the defendant de Montmollin surrendered 
additional debentures and notes in the to 


$31,000, which she owned, and received in exchange therefor 


310 shares of preferred stock. 


41, In response to the request of Howard Herbert, 
he and Pathy received the reports froin the following Indus- 
trial Division salesmen, bearing the following dates, true 
and correct copies of which are marked as follows as exhibits 
on the pre-trial depositions: 

Donald B. Parker Nov. 10, 1957 Plaintiffts 65 
Irving Myrsky Undated Plaintiffts 66 


Helmut R. Spitzer Nov. 11,1957 Plaintiff's 67 
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42. On or about January 1, 19.., Angelo Cecchi 
began working for AFR to assist in administrative and ac- 
counting matters. He was at all times so employed by APR 


between January 1, 1958 and January 30, 1961. 


43. In or about November 1957, AFR engaged as an 
Industrial Division salesman, to work part time, Willian 


Stein, of Chicago, Illinois. 


44, Prior to May 17, 1957, Felix Buskey worked 
Closely with and under Buchman. On May 17, 1957, Pelix 
Buskey had charge of AFR's foam rubber manufacturing plant 


and was in charge of sales of the Industrial Division. 


45, A meeting of the Industrial Division salesm:r 
of APR was held at the office of AFR, in the Empire State 
Building, New York, N.Y., on March 5, 1958, 


46, On February 13, 1958, Gerald Lafond tendered 
his written resignation from his position with AFR. Ke did 
resign and terminate his employment pricr to the end of 
Pebruary 1958. 

47, In 1958 Louis, Levy instituted arbitration 
procsedings against AFR and its subsidtcry, Mir: 7oam Indus- 
triel Sales, Inc. before the American arbitration Associa- 
tion, Case C 13403 PHI-C-53-58 to recover the drawing ec- 
count claimcd to be due and owing to him under an agreement 


entered into between hin and AFR dated July 30, 1956 (Plain- 
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tiffs® Exhibit 43). Preecrtal Bxhibize 1, 2 and 3 are 


eccurate copies of briefs submitted <t tha hearing _n the 
Said arbitration Proceeding end the minutes of the testinony 


taken thereat. 


48. The position of Louis Lovy in such arbitra- 
tion proceedins; was that he jad not resigned on March, 30, 
1958 and that the letter received by hia from AFR dated 
April 1, 1953 constituted a notice of termination of his 
employment end did not beco:re effective until thirty days 


thereafter, 


4). Pre-trial Exhibit 4 19 cn eccurate copy of 
the award of the arbitrator rendered in the vaid erditration 


proceedings. 


50. In 1953 Irving Mirsky instituted erbitration 
proceedings against Mirefoen Industrial Sales, Inc., & 
wholly own?d subsidiary of sFR before the American Arbitra- 
tion Association. Cease 13403-PHI-C-5-53 to recover the draw- 
ing account claimed to be due erg owins to hin under en 
egreenent dated Decexber 3, 1956 (Plaintiffs Exhibit 47). 


Pre-trial Exhibit 5 is in accurate copy of the minutes of 
the testimony taken thereat. 


15la 


STIPULATED FACTS 


| ++ , , ’ 

Je wtew Selene wiwil > io Vat Lo ath meses 
. S oun se f » - -/ rm fF 
SJL urasvion pe ve 442. eouetes Leoliw sis J)iius bus Ji sews Osi , 

° 7) 
- ce Pe ¢ 196 ha Tw at. ei, i ¢ *, 4, 
meg 7" 1S20 ai. vliivu Ulio LOUGCS eeCesVou oe Adel sib succ Ui) 
ie saci a , - Ror, ; ¥ oa yr eee 

uUctrial Ss: wy Jilive UULGCY ADVil Li, J Novluuleori 


Henn nt ¢eAyens Wet ~f? 304 iic¢ Orr 
sew who O42 VOla2asAviOon OL JiisS wtiv ot ULG Nw 3 * 
“feotive vu aa yore %4 
~—me ww va V «by wey ee en 
a . 7 2 o» 1 Rast. * la @ te " " 99 a P 
JGe peCrt rial Exnivoit OU 1c oars | i a we yd ws 
, oe ee as mind beatae 40:45 329700} F te) nf 
bess Coots LU O1 vil CLMOLLCYaALOIL S’SINIGVCU u's v weeded Cidls db ve ‘ 
> ~ 14 -- ? 
y4-OUCCUINE. 
de a oo Ben > ; 
se paw eee he LPaCus, 
SNe ee aneatomennnsenamemnereen, 
on 7 17 4) 9% i snleleba } aA a We 
33e de) Os GVOUG CevvchVUer 1! YD, LOLLA LUlS..c3 
‘ 
ey2 a 
Sis. 
c} - , , oO} * ~ 
AYIA Ts ,. o J . _ . 
~te Vad oJ Wu avy ity 3 vu baw mbes yg ae 3.0335 -* . 
, a is *..2 3 Pp . 
am4 : tae } ~ . yea wt OD “ > 
+ beering was wcld before the sionorable : Crt. Py s&s ; 
f TAS 4 TIeyle be al 4 4 vT $4 4 ’ . 
MSlCTCSS in sPuisooh AOIUE Ys, Bb his UNLUCO ceite.i Court CuseS 
a! Wace 7 wQuare, de ¢ £0Z%5 Te Xes UVvoUaGNE ¢ hUuLe ate Add lal 
ray We 4 . . 
an . » ne - * eid f a : 
“GvbC> OL UN? ¢ “NGemont pvocecdinss & Babee S806 WAU CS 
ff an-4G meetin’: 7 font {* tpl} 4a, Leftunet «Pie 
Ve SOS Meevass 59 = CODY CE wen 1S maven’ Phallus ia 'S 
, ‘ SOT « ‘ . tnt a} nant 24 - rr 4 
4Hiuie cv Cs vols PLOwtraal ucposivtious, Oe'TOS es re» 
, tik cn ocnes a 4 : nde name . ° “4 
~/ = . si ~ bw awe tated ve w Chews 4 Ot we we 4 em be ~~ & we - A ae ve 
‘ Wr NIA 9 10 ‘ , ‘ 1 
> be Ct PCoruUuary ’ 19ol, n nOoINs wus duis 


wee pPecnuon, ssedviu ae ade 


152a 


STATEMENT OF ISSUES. 


VIII. The issues to be tried are formulated by the 
Court (with the consent and agreement of the parties) as 
follows; 

a) Did the individual defendants by their 
actions and conduct breach the subordination provisions of 
the May 17, 1957 agreement entered into by them with Samuel 
Buchman? 

b) Did Buchman conspire with important em- 
ployees of American Foam Rubber Corporation or its sub- 
sidiaries to injure or destroy American Foam Rubber Corpar a= 
tion or the value of the individual defendants! investments 
therein? 
c) If he did, were acts committed in seiitaik 
ance of such conspiracy? 

d) What is the pecuniary amount of the 
damage done to American Foam Rubber Corporation by Buchman'ts 


conspiracy? 
e) what is the pecuniary amount of the 


damage done to the individual defendants by Buchman's 


conspirasy? 


f) Should Ackman recover punitive damage 
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JURY VERDICT ON DEFENDANTS' COUNTERCLAIM. 
RUCHMAN v, AFR 


8 


_ -Did Buchman conspire with important emplayaga 
ef American Foam Rubbey Corporatiaqn ofr ites subsidiaries 
to injure or destroy American Poam Rubber Corporatian 
er the valve of the individual defendants! investments - 
therein, and were acts committed in furtheranre of 


such conspiracy, and were the defendants damaged hy such 


acts? 
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EXCERPTS FROM TRANSCRIPT. f 


TESTIMONY OF ALEXANDER PATHY. 
ALEXANDER, Fe PATHY, one of the 


defendants, called as a witness by the 
aefendants,being first duly sworn, 
testified as follows: 
THE COURT: ‘The last time you testified, 
_ Mr. Pathr, I had you on my right, now I haye you 
on my left, and let us see if we can make it much 
more brief when you are on my left, 
Come on, Mr. Sive, right to the heart of 
it. | 
MR, SIVE: Yes, sir. 
DIRECT EXAMINATION BY MR. SIVE: 
Q Mr. Zathy, what office did you occupy 
with AFR at or sbout the end of 19562 
A Executive vice-president. 
Q Do you recall offhand the approximate 
capital of the company in early 1956? 
A A little over $400,000. 

Q Do you recaiiithe capital of the company 
at or about the end of August, 1956, approximately? 
A Not much more, I don't remember the 

answer. | pomae HB: 
Q Do you recall, the approximate capital 
of the company. in May! 19571 
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A It was still less than $500,000. 
Q And at the end of 1957, do you know? 
A Over 600,000. 


& 


What was the situation of the company 
with respect to its capital needs at the end of 
1957? 

A The company needed much greater capital 
than it had because its salcs doubled or about in 
1957 as compared to 1956. 

Q What was'the reason essentially for the 
sales doubling in 1957 as canpared with 19567. 

A The building of the new industrial plant 
and division, 

Q What was the situation of the company 
at or about the end of 1957 with respect to the 
credit rating or ratings ot the company? 

A The company had no rating. 

Q Did the company -- that is the management 
of the company -- decide in late 1957 or 
thereabouts to do anything about the capital of 
the company and the credit rating? 

A Yes. 

Q What did it decide to do with respect 


to the capital? 
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A To increase the capital and incrcasing 
the capital, to get the credit rating, the 
highest it could get, and thereby also get the 
highest borrowing capacity for the company, 

Q You referred to borrowing capacity. 
What institution was the lender supplying the 
company funds in 19577? 

A The Pennsylvania Bank. 

Q What was the type or description, 
just the very general description, of the kind of 
credit which the bank granted to the company 
during 19577 

A A tern, loan of $400,000,and up to the end 


of 1957, a revolving loan of $100,000. 
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© And is the term logn to which you 
referred the loan provided for by the term 
loan agreement, @ copy of which is Exhibit EN? 

A Yes. 

Q And is it correct that that term loan 
was secured by the pledge or mortgaging of the A 
property as provided in Exhibit EN? 

A Yes, 


Q Now, was the revolving credit secured 


A No, 

Q And is it correct that there were two 
separate types of loangin '577 

A Yes, 

Q Prior to June 1, '58, or at or about the 
end of '57 did the company have any business or any 
dealings with Dun & Bradstrect? | 

A No, 

Q Did the company do anything with respect 
to Dun & Bradstreet in 1958? 

A Yes. 

Q Could you describe very briefly what it 
attempted to dor 


A It attempted to gct a rating; the first 


’ 
: 


1584 
jip2 Futhy-direct 149 


condition to get the rating was to communicate 
to Dun & Bredstre¢t the last svatement and the 
previous statements of the company. 

‘fhe corpany, by Mr. Buchman, who was 
the company's president, never disclosed any of 
4ts operating statements, 

Q Now I show to you the exhibit marked EZ 
for identification and ask you == 

MR, SIVE: Let me withdraw that, your 
Honor. 
| THE COURT: I would like to have the 
witness finish the Dun & Bradstreet. He said 
one of the conditions was, and he gave us that. 
What else, if anything, in order to get a credit 
ratingin '58 with Dun & Bradstreet, what did you 
understand had to be performed? 

THE WITNESS; The basic condition was 
to commmicate a statement and depending on what 
that statement would show, there would be @ rating. 

THE COURT: All right. 

Q Now, what was your understanding as to 
what the statement would have to show to secure 
the rating that you sought? 


A The capital of the company had to be 
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over a million dollars and there were other 
conditions in order to get that kind or Tating, 

THE COURT: You see that is just what 
I am trying to get you to tell us, What were 
the conditions? 

THE WITNESS: The other conditions were 
the mode of payment of the. company's invoices, 
That was a very important Condition, They haa 
their own way of appraising the management, and 
‘those were the basic conditions, 

THE COURT: All right, 

Q Well, was one of the conditions,’as you 
understood it, to secure the rating, a capital 
of a million? 

A Yes, for the AAl rating, 

THE COURT: ‘That ig what he testified, 

MR. SIVE: your Honor, might I at this 
point point out that one of the documents marked 
for identification ig the Key To Rating which 
is just the table which your Honor, I reepectfully 
ack, examine in connection With this testimony, 

Tlie COURT; Yes, yes, I understand 
why you had those documents marked in evidence 


before Mr, Pathy took the Stand, I understand, 
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Q Mr. Pathy, was the capital of the company 


increased in 19587 


A Yes, 

Q Was itincreased to over a million? 
A Yes, 

Q How was that increased effected? 


THE COURT: How was it accomplished, yea, 
Q Stating it very briefly, if you can, 
View To the company's own capital and retained 
aes See were added about $300,000 an a result of 
the exchange of long-term debts which were the 
debentures, plus $120,000, which were donated by 
the thene-stockholders in form of the stock of 
Burlington Holding, which was the owner of the 
real estate, The two amounts, 300 and 120, 
420 added to the then-existing capitalof AFR, 


Vi 
brought the total over $1,000,000, a. 


MR, SIVE: Your Honor, if I ‘Al just point 
out, that statements heretofore submitted deal with 
the same matter, which is the testimony now, 
THE COURT; S0 I gather. 
Q Now, sir, you referred to the donation 


of Burlington stock. Pricr to the donation who 


owned the Burlington shares? 
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A The individual stockholders personally. 
It was nota subsidiary of AFR. 

Q And were some of those shares part 
of the subject of sale under the Buy-Sell 
Agreement which is the subject of this action? 

A Yes. 

Q- How was the amount of $120,000, which 
was added to the capital by virtue of that donation 
of the Burlington shares to the company, arrived at? 

A In order to acquire one-third of Burlington 
Holding stock, we paid Mr. Buchman $40,000 cash, 
Since each of the two of the stockholders owned 
one-third, donating all of the stock of Burlington 
was equivalent to a donation of $120,000, 

Q And was that done by the accoun*ants 
of the company in the statements thereafter 
rendered by them? | 

A Yes, 

MR, SIVE: Your Honor, at this time I 
will simply, I think, call your Honor's attention, 
or reread, whichever your Honor wishes, the 
one paragraph of stipulated facts, paragraph 4o, 
in the pre-trial order, If it would help 


your Honor, I will reread it at this time, 


ee a MM IP gg a ey, OO a 
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THE COURT; Yes. 
MR. SIVE: “In or about April or May of 

1958, the individual defendants in their 
capacities as officers, directors and stock- 
holders of AFR, caused the certificate of 
incorporation of AFR to be amended so as to 
provide for 3500 shares of 5 per cent cumulative 
preferred stock of the par value of $100 each 
and thereafter, in or about May, 1958, the 
defendant, de Montmollin, surrendered to AFR 
debentures and notes in the total face amount 
of $291,000 which she owned and received in 
exchange therefor 2910 shares of preferred stock, 
In or about December, 1959, de Montmollin 
surrendered additional debentu. 3 and notes in 
the total face amount of $31,000 which she owned 
and received in exchange therefor 310 shares of 
preferred stock," 
BY MR. SIVE: 

Q Now, Mr. Pathy, you heard me refer to 
Mrs, de Montmollin surrendering additional debentures 
and notes at the end of 1959, in or about 
December, in the amount of $31,000. Did the 


company at or about that time issue any 
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additional shares of preferred stock? 

A Yes, 

Q To whom? 

A To a company in which I was controlling 
at that time. 

Q What is the name of the company? 

A General Industriel Supply Corporation, 

Q In what amount? 

A For $120,000. 

Q And in what form was that paid into the 
company? 

A Cash, 

MR. SVE: | Your Honor, could I ask that 
at this point we simply stipulate,in lieu of 
putting in evidence another fat book, that the 
stubs of the certificates of preferred stock issued 
to General Industrial Supply Corp. at or about 
December 31, '59, in connection with the purchase 
of those shares by that company at or about that 
time appear in the preferred stock certificate 
pook which Mr. Greenwald has let mc take here, 

THE COURT; All right. Mr. Whyman? 

MR, WHYMAN: All right. 


MR. SIVE: It is so stipulated. 


if 
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THE COURT: Will you read the exact wording 
on that stub? 

MR. SZVE:. Yes, there are stubs -- 

THE COURT: No, on that particular 
stub. 

MR, SIVE: Yes, your Honor, 

Well, there are several, but on stub 
pearing No. P9, dated December 31, '59, it states -- 
and I am combining the printing and the longhand -~- 
"Certificate No. P9, 4100 shares issued to General 
Industrial Supply Corp., 305 Madison Avenue, 

New York 17, NY, dated December 31, 1959. 
From whom transferred: Original issue.” 

Similar stubs appear and are marked 
P-10, Pell, P-12, 13, 14, 15, 16,'17, 18, 29; 

20, all to General Industrial Supply Corp, 

THE COURT: With the same legend? 

MR, SIVE: With the same legend, except 
for the number of the atub. 

THE COURT; Yee. 

MR, SIVE: Wow, I will also ask that it 
be stipulated that there are three additional 
stubs, Nos, 21 through 23, setting forth the 


4gsuance of shares of preferred stock to Mrs. 
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C~ 
ka 


de Montmollin, and bearing the same dates, 
(Pause. ) 
MR. SIVE: It is so stipulated, your 
Hon“r, by Mr. Whyman, myself, and these need 
not be marked in evidence, 
THE COURT: Very well. 
BY MR. SIVE: 

Q What was the approximate capital of the 
company at or about the beginning of December, 
1959% 

A About $900,000, 

Q What was the purpose of the purchase of 
additional shares of preferred stock by General 
Industrial and by Mrs, de Montmollin? 

A To bring the capital again over 
$1,000,000 and thereby retain the AAl rating of 


Dun & Bradstreet. 


q Was there any change of the source of the 


company's financing in 19597 


A Yes, 


jkbr 1 Pe‘hy-direct j66a 157 
Q Describe briefly who substituted or who 
succeadéed whom? 


A Walter E. Heller & Co. substituted the 


“Peansylvania B3Sank anc Irving Trust. 
MR, WHYMAN: May I have that answer 


read back, picase? 

THE COURT: Yes, Mr. Court Reporter, 
would you please read the answer. 

(Answer read.) 

MR. SIVE: I think the witness means 
"substituted for” the Pennsylvania Bank. 

THE COURT: Did you mean that? 

THE WITNESS: Yes. 

THE COURT: Ail right. 

MR. SIVE: May I at this time, your 
Honor, point out facts which I think are not in 
dispute, and this is to save testimony, that on 
December 3rd the underlying loan agreement, a copy 
of which is FA, was executed by and between the 
company, and its subsidiaries, andHeller, and 
Exhibit F3 and FC, the Ruben and ileaver memoranda 
respectively, set forth certain details of the 
opening of the loans and the beginning of the loan 


and borrowing relationship. 
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BY MR. SIVE: 

Q Was there any communication between 
you and Heller in sin aieelak December 1959 with 
respect to the sale by the company of additional 
shares of preferred stock? 

A Yes. 

Q What, in substance, was told to Heller 
and by whom? 

~<a 

A I told to Mr. Peter Heller that we -- 

MR. WHYMAN: Just a minute. I am 
going to object to it, if the Court please, on the 
ground that it purports to be an extra judicial 
statement which would be hearsay as far as we are 
concerned as towi1at was told to Mr. Heller. 

MR. SIVE: I will explain, your Honor, 
why it is not hearsay. 

THE COURT: All right. 

MR. SIVE: Hearsay is proof of facts 
alleged in a statement by proving the statement made 
out of court. Inthis case we are not proving the 
fact alleged in the statement. We are proving the 
fact of the making of the . statement which is 
significant because it sets forth what was the purpose 


of selling additional shares of preferred stock, 
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and it ties directly into the Weaver and Ruben 
memoranda which paraphrase and state that they 
were told what this wbttlents is now being asked to 
say he said. 

MR. WHYMAN: I will accept Mr. Sive's 
statement that he is not attempting to offer hearsay 
testimony, but he simply trying to show that a 
statement was made. As to that I will not object. 
But as to the content of the statement, I will 
object to it. So subject to that -- 

MR. SIVE: I think that disposes of 
the objection. By this I simply want to prove that 
the statement was made. F 

THE COURT: All right, proceed. 

MR. SIVE: And the balance of the proof 
will come otherwise. 

THE COURT: All right. 

BY MR. SIVE: 

Q Could you, Mr. Pathy, tell us what if 
anything you said at or about when to Heller with 
respect to the issuance of additional shares of 
preferred stock? 

MR. WHYMAN: That is the objection 


I raised. 


> 
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THE COURT: Yes, it is. That is 
exactly the objection he raised. 

MR. SIVE: Your Honor, I submit that the 
statement of what was said proves what was said and 
proves the fact of that having been said but does 
not prove the truth of what was said. 

THE COURT: Objection overruled. 

t will take iit. 

A I informed Heller that we decided to 
increase the capital of AFR to over $1 million so 
‘ag to retain our AA-1 “ating with Dun & Bradstreet. 

Q Other than the exchange of debentures 
for shares of 300,000, the donation of burlington 
stock for 120,000 and the sale and purchase of 
additional shares of preferred stock at the end 
of December ‘59, were any other loans, advances or 
investments made by you or Mrs. de Montmollin between 
March '58 and December 1960? 

A Yes. 

Q Could you describe very briefly the 
approximate amount, the nature of each such loan 
or advance or investment and the approximate date, 
if you can, without refreshing your recollection? 


A In Lecember of 1959 Mrs. de Montmollin 
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exchanged a note of $25,000 for preferred shares. 
In July of 1960, General Industrial Advanced AFR 
first 5,000, then ‘sisi $25,000. 

In August or September of 1960 I caused 
two companies in which I had family contacts to 
advance to AFR $40,000, and going back, in April of 
1960, Mrs. de Montmollin, who was supposed to 
receive $15,009 on her A bond Burlington debentures 
did not receive $15,000 on those bonds, but loaned 
those $15,000 to AFR. 

Q What was the approximate total of 
investments and loans by you and the other individual 
defendants or companies in which you had an interest 
between January 1, '58 and the end of 1960? 

A About $650,000. 

Q And of that total, approximately what 


amount was on account of ;:rchases of preferred 


stock? 
A Yes. 
Q Avproximately what amount of that total? 
BN Approximately more than half. 
Q Wiell, was the total amount 300 plus 125 


issued by General Industrial, plus 30 or thereabouts 


purchased by Mrs. de Montmollin at the end of '59? 
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A That's right, about 460,000. 
Q Has any dividend ever been received by 


you or any other individual defendant on those shares 


of stock? 
A No. 
Q Was the payment of any dividend on such 


shares of stock ever suggested at any meeting of the 


Board of Directors or stockholders of the company? 


A No. 

Q Was it ever suggested at any time octher- 
wise? 

A No. 

Q Did Mrs. Ge Montmollin or any other 


holder of the preferred shares ever ask for any 
dividend? 

A No. 

Q Tf I ask you the same series of questions 
with respect to sale to the company of such shares 
of preferred stock, would the answers be the same? 

A Yes. 

Q Was the exchange transaction part 
of a plan to obtain cash from the company? 

A No. 


Q Was there any such plan to obtain cash 
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from the company? 
A No. 
Q Was any such plan ever suggested by 


anybody? 


A No. 

Q Did you ever think of any such plan? 

A No. 

9) Would your answers be the same if instead 


of cash I ask about cash realizable property? 

A Yes. 

Q At or about the end of 1957, what amount, 
if any ,was lent to the company by the Pennsylvania 
Bank underthe revolving unsecured credit? | 

A Nothing. Oh, 19 -- I'm sorry -- 
yes, nothing. 

Q What was the highest amount ever 
outstanding under any such loans, that is, the 
unsecured revolving credit line of the bank prior 
to the end of 1957? 


A $100,000. 


Q In January of 1958 did the bank make any 
unsecured loans? 
A No. 


Q Did it do so in February? 
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A No. 
Q In March?, 
A No. 
Q In April? 
A Yes. 


MR. SIVE: May I at this time, your 

Honor, just point out several entries in Exhibit EU 
showing that as of September 27, '57, the balance 
of unsecured credit loans by the bank to the company 
was zero; on August 27, '57 it was $80,000. The 
next’ entry after September 27, '57, is April 22, 58, 
which shows 200,000. May 8, '58, the next entry, 
300,000 and June 10, ‘58, 400,000. 

Q In or about early 1958, was there any 
contact between you on behalf of AFR and the 


Pennsylvania Bank? 


A Yes. 
Q With whom at the Pennsylvania bank? 
A It was Mr. Leof and Mr. Lauer, both 


vice-presidents. 

9 And essentially what was it about, 
describe that very briefly? 

A I requested the bank for a substantial 


loan indicating that we intended to increase the 
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company's capital to over a nillion dollars, and the 
bank was first waiting to get our 1957 balance sheet, 
and then the necessary indications how we are going 
to go about to raise the capital over the million 
dollar mark. 

Q Did you thereafter send any statements 
to the bank setting forth the capital? 


A Yes. 


Q And did the statements that you sent to the 


bank include copies of the statement, a copy cf which 
is Exhibit EQ? I show to you Exhibit EQ. 
A Yes. 
THE COURT: Would you announce an’ 
interruption of three or four minutes? 
THE CLERK: There will be a short 


recess. All rise. 


(Short recess.) 
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THE COURT: Please proceed. 
Q Is it correct, Mr. Pathy, that in early 
1958, there was a period of negotiation between 
APR and the bank with respect to the bank's 


application for additional unsecured credit? 


A Yes. 

Q Approximately when did that negotiation 
end? 

A Early April or end of March. 

Q During the course of that negotiation, 


were there let ars bach and forth between you and 


the bank? 
A Yes. 
Q When I say you, I mean the company, by 


you or somebody else. 

A Yes. 

Q And are the copies of letters marked 
Exhibit ES some of the letters which you hei 
referred to (handing)? 

A Yes. 

Q What was the interest rate of the credit 
which the company dic secure in or about April 1958? 

A If my recollection is right, it was 


4-1/2 per cent, and expressed otherwise, 1/2 per cent 


5 r~- Ai 2C 
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over the prime rate. 

Q How did that interest rate compare with 
the interest rate which the company had to pay 


on prior unsecured loans? 


A That was a cheaper rate than what the 
company paid on pri ¢ unsecured loans. 
Q Did the company in or about 1958 secure 


the Dun & Bradstreet rating it sought? 


A Yes. 

Q pid it maintain that rating? 

A Yes. 

Q Until when? Did it maintain it through 


1958 and 1559? ; 

A Yes. 

Q I show to.you, Mr. Pathy, the document 
marked Exhibit 34, the relevant portion of which is 
marked in brackets, pencil brackets I think by 
Mr. Whyman, and ask you do you recall being shown that 
document during the taking of your deposition in this 
proceeding? 

A I don't remember. 

Q Would the minutes of the testimony refresh 


your recollection? 


A Yes. 
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Q Will you please look at the record of 
the minutes of your testimony on the denosition 
and tell me if it is correct that you did look at 
this exhibit or it was shown to you during the course 
of the deposition. 
THE COURT: And by "this exhibit" you 
are referring to? 
MR. SIVE: The exhibit marked here 
34 and marked on the deposition 194. The witness 
is looking at page 946 of his deposition. 
THE COURT: All right, give him a chance 
to exarine it. 
THE WITNESS: Yes. 
MR. WHYMAN: T object to -- 
THE COURT: Hava you examined it? 
THE WITNESS: Yes. 
MR. SIVE: He answered the question. 
Do you object to the question? | 


MR. WHYMAN: No. 


MR. SIVE: Then let us have the 
answer. 
Q The answ2r was? 
A Yes. 


MR. WHYMAN: If the Court please, 
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Mr. Sive referred to a different marking on this 


exhibit, namely, the marking 34. That is -- with- 
drawn. 

@. But you did see the document? 

A Yes. 

Q At the time that you saw th7.t document, 


what was your understanding as to the word "payment” 
referring to the phrase "arising from payment of 
bonds"? 

MR. WHYMAN;: I am going to object to that, 
if the Court please, as to what his understanding was 
at the time he saw the document. 

THE COURT: Yes, which in turn caused him 
to testify in some fashion. 

Objection overruled. 

A Lega. discharge. 

THE COURT: Legal discharge? 

THE WITNESS: Of the obligation. 

THE COURT: Of the obligation. 

Q What obligation? 

A Of the payment of the bond. 

Q I show to you, sir, Exhibit 33, which is 
the minutes of the Board of Directors meeting of 


AFR held on December 2, 1959. Vhat was the main 


- hie og ge 
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event happening to the company at or about 
December 2, 1959? 

A The changeover from the Pennsylvania 
Bank to the Heller outfit. in December 1959? 

Q Yes. 


The change of our borrowing source. 


ber) 
. 


Q Now, sir, I show to you a page which is 
unnumberec of the minutes of that meeting -- 

THE COURT: A page from what exhibit? 

MR. SIVE: Of Exhibit 33. 

THE COURT: It appears after what numbered 
page? 

MR. SIVE: None of the pages are 
numbered, your Honor, but it is the fifth unnumbered 
page in order, 

THE COURT: All right. 

Q And I show to you the last paragraph beginning 
with the word "resolved" and continuing over to the 
sixth unnumbered page. Please read that and then 
I will ask you a question. 

A that is the question? 

Q Do you remember who prepared those 
ninutes or.dictated then? 


A I don't re ember. 
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Q Did you see the minutes at any time? 
A Y es. 
Q And what was your understanding at the 


time you saw them of the use «” the term or the 
meaning of the term "authorized to issue shares of 
the 5 per cent cumulative preferred stock of the 
corporation in payment of outstanding indebtedness 
of the corporation"? 

A Again, legal discharge. 

Q Did there come a time at the end of 
1960 or thereabouts when the company filed an arrange- 


ment petition? 


A In 1961. 
Q In January of 1961? 
A Yes. 
Q And was there thereafter a hearing? 
A Yes. 
Q Were you present at the hearing? 
A Yes. 
Q Would you look, please, at page 27 
of Exhibit 38, that exhibit being the minutes of the 


hearing pursuant to Rule XI-4 in the arrangement 
preceeding of AFR. Could you please read just 


that page and then I will ask you a question 


fpbr Pa thy-direct 18la 17la 
about it (handing). 


Ay Yes. 


i yegirect 
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Q Do you see the polnt where the witness, 
yourself, is quoted, and shortly below the middle 
of the page there are the words by you "Since 
we created these preferred shares <=" 

Do you recall at that point the Referee 
askingyou that question that appears after that? 

A Yes. 

Q And what was your underetanding then 
of the meaning of the words "Paid to the stock- 
holders"? 

A The same, discharge -- a legal discharge 
of an obligation, 

Q Now, sir, it is correct, is it not, 
that after the Buy-Sell Agreement between you 
end Buchman, you sold your debentures to Mrs, 
de Montmollin? 

A Yes, 

Q And she paid you $80,0007 

A Yes, 

€ Why did you sell them to her? 

A For the reason that I just bought Mr. 
Buchman's common stock and I have to pay him cash 
and I didn't have sufficient cash to pay for it, 


so what I sold for I paid over to Mr. Buchman, 
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Q That is the cash you received from Mrs. 
de Montmollin?7 

A The cash I received, that's right, 
A Q You heard testimony here about the loan 
‘“ officer -- I think that is the term -- of 
$15,000 set forth on a report of Edward Isaacs, 
& copy of which has been marked in evidence by 
the plaintiffs, specifically Exhibit 35, 

DO you see the entry on Exhibit 35 

entitled "Loan Payable Officer, $15,000"r 

A Yes, 

Q Who is that officer? 

A Mrs. de Montmollin, 

Q And how did the $15,000 entry come about? 

A She had Burlingtonbblding bonds or 
debentures which matured in April of 1960. By 
that time Burlington was a subsidiary of American 
Foam, The same amount of $150,000 which were 
Bupposed to be paid to her but were not paid, 
were loaned by her to AFR, and therefore it became 
& loan of an officer to AFR, 

Was any amount ever paid to Mrs, de 

Montmollin on that loan? 


A No, 
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Q Was any cash or any property ever paid 
or transferred to Mrs, de Montmollin on account 


of that $15,000 Burlington debenture? 


A No, 
Q Was any cash realizable property ever 


paid to her for that? 

A No, 

Q Did she ever ask for it? 

A No, 

Q Did she ever mention it to you? 

A No, Le ee 

Q Did the company ever consider paying any 
cash or cash realizable property to her for thet 
$15,000 debentu rer 

A No, 

Q Is that $15,000 indebtedness owed by the 
company now? 

A Yes. x 

/\ 

Q Andis the $15,000 indebtedness set forth 

in a claim filed in the bankruptcy proceedings? 


A Yes, 


Q Who is the maker and owner of that claim? 


A I dort remember the name, but that was 


handled by Mr. Sidney Krauss. 


175 
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Q And Mr. Sidney Krauss was the bai-kruptcy 
attorney who advised the company at the time of 
‘the filing of the Chapter XI petition, is that 
rignt? 

A That's right. 

THE COURT: I think, Mr, Sive, this 
might be as good a time as any to adjourn for the 
day. 

I must say to both of you that you have 
been most helpful. Iam not unmindful of the 
great amount of work that must have gone into 
your gettingtogether on so many of these documents, 
Your courtesy to one another and to me is 
appreciated. I hope that it will be sustained 
throughout the baiance of the proceeding. 

Gentlemen, thank you again, and we 
start promptly at 10 o'clocl: tomorrow morning. 

(Adjourned to December 4, 1968, at 


10,00 a.m.) 
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yeu down. 
MR. SIVE: I will probably conclude with 
this witness. I may have just some deposition read- 
ing, very briefly. on 


THE COURT: You are dokag all you can, both 
of you, and we will just have to go over. You didn't 
know I was going to have this meeting. 

REDIRECT EXAMINATION BY MR. SIVE: 

XQ Mr. Pathy, referring to the recent series of “ 
questions by Mr. Whyman, you used the phrase, and I 
tried to taka it down correctly, but you correct me 
if I did not do it precisely, that if and when at 
any time the corporation would pay the debentures -- 
and now I am paraphrasing, and again, you correct me 
if ZT am wrong -- it would have to pay Buchman first 
before paying the other debentures holders. 

A Yes. 

Q Now, when you spoke of "paid the debentures," 
with what were you spgaki.g of, payment with what? 

A Woll, the paymont hore is what I, and I 
believe everybody ~--~- 

THE COURT: No, pleasa, don't do that now. 

A Payment with assets of the company, esasets 


of the corroration, coming out of the corporation. 


1874 pathy-redirect 


THE COURT: All right. 
ry This is paymsnt. 

Q And was that your understanding of the word 
“naynent" when you testified to that two minutes ago? 

A Yes, that was my understanding. 

Q Was that your understanding of the word 
“payment” and “paid" and “pay” 4s used in the sub- 
ordination agresment at the time it was drafted and 
executed? 

A It was. 


Q Has that bean your understanding at all 


ad 


times since? 


it on the basis of that under- 


executed the agreement? 


Q Was any payment out of the assets of the 


company «ver made on any of the debentures? 


* 
“ 


NO. 


Q I should ask, ever made on any of the 


Ne 4 


debentures held by you er Mrs. de Montmollin. 
No. 


Q At the time of the axchange, who owned all 


of the stock? Just give mo the names of the persons. 
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A Common stock? 
Q All of the stock. State the names of all 


of the stcckholders immediately prior to the exchange. 


A Mr. 3uchman -- 

Q No, immediately prior to the exchange. 
A Oh, the exchange. 

Q Yes. 

A Mra. de Montmollin, my wife and myself. 


Q Immediately after the exchange who owned all 
»£ the stock? : 

A Again, common stock, the same. 

Q Well, is it correct that immediately before 
the exchange and immediately after the exchange all 
of the stock was owned by yourself, your wife and 
irs. de Montncllin? 

A That is correct. 

Q And is it correct that all:of the stock, the 
holders of all of the stock owned immedgfately before 
the exchange and immediately after the exchange, all 
of the net worth of the company? 

A Yes. 

SHE COURT: You yourself, Mr. Sive, found 


objection to Mr. Whyman when ke spoke of "all the 


stock.” 
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Now, I should think that that might very well 
lead a witness to believe that what you are talking 
about is owning common stock, or are you talking 
about preferred stock? Whet stock? 

Why don't you define exactly what you want 
to say? What stock? 


Qg Well, is it correct, sir, that at the time 


A It is still true that all three of us owned 
all the stock. 

Q At the moment preceding the exchange or 
immediately before the exchange and between that time 
and the time previous, right after the execution of 
the stock deal, name the persons who together owned 
all of tha stock. 

A Mrs. de Montmollin, my wife and myself. 

Q Name the persons who together owned all of 


the stock of all classes immediately after the 


A The same. 
THE COURT; That is tha first time you said 
"all claasey.” 
A The sam. 


VHE COURT: All right. 
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Q Was any payment of any asset made to anybody 
in and by the exchange? 

A No. 

Q Was any payment of any asset made by the 
company in and by the sale by you of debentures to 
Mrs. de Montmollin? 

A No. 

Q Was any payment of any asset of the company 
‘made to anybody in and by the bookkeeping entries 
which you neve described with respect to the Burlington 
debenture hald by Mre. de Montmollin and the loan to 
officer by the company in or about April, 1960? 

A No. 

x @ In Paragraph 6(a) of tho stock sale agree- 
ment, Exhibit 40, the subordination peReeren the 
word "paid" appears and the word “paid” appears. 

What was your understanding at the time of 
the exccution of tha agreement as to what persons 


were roferred to by those two verbs? 


Do you want *o look at the agreement? 


A Yes, pleas. Will you show me where? 
(Handed) 
A The two persons, one is the corporation and 


the other is the holder. 
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Q And of the two who would be doing the 
paying? 
x The corporation. 
®; And was that your understanding during 


the drafting of the agrcement? 
A Yes. 
Q Was it your understanding at the time of 


execution of the agreement? 


a Yes. 
Q And at all times since? 
A Yas. x 
“R., SIVD: I think I can confer for a moment 


with Mr. Whyman and save time. Give me a moment? 
THE CoUrT: Surely, I will give you a couple 
of minutes. 


(Pause) 
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FIRST NATIONAL BANK OF HOLLYWOOD, 
et al., 
VS, 60 Civ 2328 
AMERICAN FOAM RUBBER CORPORATION, 
et al. 


New York, December 5, 1968; 
11.00 o'clock a.m. 


Trial resunsd. 

ALEX AN DER | F. PAT 7 Y, resumed, 
REDIRECT EXAMINATION CONTINUED BY MR. SIVE: 

THE COURT: Plcase proceed. 

MR, SIVE: I will go very vriefly 
and conclude the redirect examination of the 
witness, 

THE COURT; Certainly. 

Q Mr. Pathy, I show to you Exhibits EP 
and EQ concerning which you were asked some 
questions on the cross-examination, and I 
direct your attention, if I may, to the 
capital accounts set forth thereon. This 
may be somewhat repetitive of what I asked 
you on your di: ct examination, but I will 
ask you to bear with mc. What was the 
capital of the company 46 at the earlier 


statement, the one I believe as at February 1, 
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1958? 

A February 2, 1958, was before the 
exchange, 

Q Yes, what was the capital as of that 
date, the amount? 

A The capital at that date was $476,242 
and composed of two items: Capital stock 
issued, which was the cannon stock, for $287,330 
end surplus $188,912. 

Q That surplus was en earned surplus; 
is that right? 


A Earned surplus, 


Q What was the amount of the capital as 
at the date of the later statenent, EQ? 

A EQ, the later statement, after exchange, 
total capital wes $1,021,248, composed of the 
anount of common stock which varied by $1000, 
$278,330; the preferred stock which came from 
the exchange, $300,000, Burlington Holding, 
the donetion which amounted to $120,009 end 
earncd surplus, which at that time was 
$322,915. So the only difference in capital, 
which was not added between these two statements, 


is the increase in the earned surplus due to 
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the fact that in the first statement the earned 
burplus as of December 31, 1957, had not et been 
added, Otherwise the two statements are 
completely identical before and after the 


exchenge, 


u ~J. DALE 
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Of Counsel 


IRVING BEN COOPER, D. J. 


American Foam Rubber Corporation (herein- 
after AFR) was organized in 1950 under the lava of the 
Stato of New York, From the tine of organization until 
May 17, 1957, Samuel Buchman served eas ite president 
and operating head. On the latter date an agreement 
(horeinafter the Buy~Sell Agreement) was entered into 
between Buchman and the individual defendants, Alexander 
FP. Pathy (hereinafter Pathy), Suzanne MN, Pathy (Pathy‘s 
wife) and Mario Louise de Montmollin (also a relative), 
under the terms of which Buchman sold his entire stock 
interest in AFR and Burlington Holding Corporation (here- 


i 
inafter Burlington) to the individual defendants and 


eer ne HO OC ee Oe ee OE oy OP BE OE oe em me rem 


1, Buclington became a wholly-owned subsidiary of 
AFR on April 30, 1958. 
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JULY 23, 1969 
2 
resigned as an officer and dixectcr of AFR. APR's 
business was thereafter conducted by Pathy as president 
and the other individual defendants as officers and 


directors. 


fo in¢cuce Buchman to sell his capita) stock, 
Pathy and deMontmollin agreed to subordinate cortain 
debentures of the corporations then held by them to the 
rights of holders of specified debentures then held by 
Buchman. The terms of this subordination are embodied 
in subparagraph A of the SIXTH paragraph of the Buy-Sell 
Agreements | 
The parties named below hold five (5%) 
percent regietercd debentures issued by 


American Poom or Burlington in tho follo- 
ing respsctive amounts: » 


oe oe ee eek Same ce Te ee I OE SN aE THD I Oy Nee Ae 


2. Under the terms of the Buy-Sell Agreement, 
Buchman’s son, A. Samer Buchman, also sold his 
entixe etock interest in APR to the individual 
defondants. 


ote. 
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AMERICAN FOAM AMERICAN FOAM BURLINGTON 
y SERIES A DEREN- SERICLS B DEBEN- DEBENTURE 
TURE TURE 

NAME OF DUE DUE (3) DUE 
HOLDER HAY 1, 196 MAY 1, 1965 APRIT. 1, 1960 
BAMUBL 
BUCHMAN $48,000 $64,000 $12,000 
MARIE 
LOVISE de 
MONTMOLLIN 63,000 79,000 15,000 
ALEXANDER 
F. PATHY -0- 80, 000 -0- 


fo induce Samuel Buchman to Goll his cap- 
ital stock hereunder, Maria Louise delont- 
mollin and Aloxances FP. Pathy hereby agres 
with respect to the debentures of each of 
said corporations that the rights of any 
holder (including her or him) of the deben- 
tures thorecf now held by her or him and re- 
ferred to above, be subordinated to the rights 
of any holder or holders of the debentures 
thereof now hold by Samuel Buchman (including 
him) as to the payment of interest and prin- 
cipal, No claim for interest under the de- 
benturcs so subordinated shall be rade unless 
all interest payzble on the debentures now 
held by Samel Buchman shall have been paid 
in full, and no claim for principal under any 
of the debentures so subordinated shall ba 
made unless the entire principal of all the 
debentures now held by Samvel Buchman shall 
have been paid in full. 


ee er ee a Or ee HES 0 AO ee ee ne Oe ee OY ee On 


3. "Due May 1, 1965" should read “Due August 1, 1965." 
See Exhibit 37 and the trial transcript at page 15. 
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If for any reason, either corporation 
shall pay interest or principal on ssid 
debentures to any of the Buyers, or to 
any person deriving title to the deben- 
tures of said corpcratioa from any of the 
Buyers, and said payment shall be made 
without first satisfying the priority to 
which the holder or holders of Samuel 
Buchman's cebentures are entitled by 
reason of the foregoing provisions, the 
amount or emounts of the payment so made 
to the Buyer (or to the person deriving 
title from her or him) shall be promptly 
paid by such Buyer to said holder or holders 
of Gammel Buchman's debentures. Any payment 
made on account of principal shall be endorsed 
on said debentures, which shall ha submitted 
to the payor for that purposes. 


On June 1, 1957, Pathy sold his Scries B AVR 


dcbentures to deMontmollin for $80,000 and received such 


4 
amount from her in payment thereof, (pro 39.) 


In April 1958, “the individual defondants in 


their capacities as officers, directors and stockholders 


of AFR caused the certificate @ incorporation of AFR to 


be amended so as to provide for 3,500 shares of 5% 


eee 


"PTO" followed by a number refers to paragraphs of 
the Pre-Trial Order dated March 15, 1°65. 


aie 
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cumulative preferred stock of tho par value of $100 
each ...." (PTO 40.) At a special meeting of AFR‘'s 
Board of Directors held on April 23, 1958, it was re~- 
solved that shares of tha new 5% cumulative preferred 
stock bo issued in exchange for APR Series A and Serics 
B debentures and 5% slain notes surrendered to the 
corporation at the rate of one shaxe of stock for each 


¢ 
$100 fsce amount of said debontures and notes, (EX.FD.)” 


In May 1958, deMontmollin surrendored AFR 
Gebentures and notes owned by her in the aggregate face 
amount of $291,000 to AFR and received in exchange there- 
for 2,910 shares of prefexred stock. In december 1959, 
deMontmollin surrendered additional AFR debentures and 
notes in the total face amount of $31,000, which she 
owned, and received in exchange 310 shares of preferred 
stock. (PTO 40.) 


5. °EX." followed by a number or letters refe 8 to 
exhibits in evidence, 


*wr." followed by a numbor refers to pages of the 
trial transcript. 
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On April 1, 1960, the Burlington debentures 
held by Buchman and deMontmollin became due. Buchman 
was paid the interest and $12,000 principal owing cn 
his Burlington debentures on or about their due Gate. 
(PTO 36.) DeMontmollin's Burlington debentures in the 
amoun* of $15,000 were also discharged and she received 
m credit for that sauce on Burlington's books. She 
then loaned this samo $15,000 to APR, then the parent 


company of Burlington, and received a note from APR in 


that amowt. 


Buchman was paid the interest and princip2l 
amount owing on his Series A AFR debentures on or about 


their dvo date, May 1, 1960. (PTO 38.) 


On January 17, 1961, AFR filed a voluntary 
petition for an arrangement under Chapter XI of tho 
Bankruptcy Act and was duly adjudged a bankrupt on Feb- 
ruary 21, 1961. A Trustee in Bankruptcy was appointed 
on Fobruary 23, 1961. (pT0 2 end 3.) The Trustee has 
insufficient assets in his hands to pay in full the 


liabilities of said bankrupt. (PTO 5.) 


> 
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JULY 23, 1969 
While Bucljman was paid interest on his Series 
B AFR debontures until and including August 1, 1960, he 
has been paid neither eny part of the $64,000 principal 
nor any interest thereon falling due efter August 1, 
1960, AFR's Series B debenturos were dua on August 1, 


1965. (EX. 37.) 


Claiming bresch of the subordination pro- 
visions of the Buy-Sell Agreement, Buchman instituted 
suit against the individual defendants in June 1960, 
(Buchman dicd on Noverber 4, 1965 whereupon plaintiffs 
heroin were duly appointed executors of his estata.) : 
Jurisdiction is based upon diversity of citizenship. 
The complaint, as amended by the Pre-Trial Order, asserts 
that each of the three transactions enumerated above, 
to wit, the sale of Pathy's Series B APR debentures to 
delMontmollin, the exchange of deMontmollin‘s AFR deben~ 
tures for preferred stock, and the discharge of deMontmollin's 
Burlington debentures and loan by her of $15,0° <o AFR, 
constituted a breach of the subordination provisions, 
Relief is sought against the individual defendants, jointly 
and severally, in the amount of $64,000 with interest from 
June 1, 1957. 


oe 
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She issue confronting this Court, as frained 
in the Pre-Trial Order, is rather simply stated: “Did 
the individual deferdants by their actions and coniuct 
breach the subordination provisions of the May 17, 1957 
agrucment [Buy-Sell Agreement) entered into by then 
with Samuel Buchman?" (PTO VIII(a).) It is toa closo= 
look at each of the transactions in questicn that we 


now earn.” 


pe Owe OF Se an eee Oe See Chow OO AP om OB em OS 


6. During the course of the trial, decision was 
reservod on a number of ovidentiary rulings. We 
now proceed to dispose of thems individual de- 
fendants' motion to strike Exhibit 34 is cenied:s 
individual defer a7ts' objections to Exhibits 29, 

41 and 42 for identification ara overruled and 

those exhibits are cdmitted in evidanca; plain- 
tiffs* motion to strike Exhibit BS is denied; 
plaintiffs* chjections to Exhibits EV, EW, EX and 

EY for identification ‘are sustained; plaintiffs’ 
objection to Exhibit EZ for identification is over- 
ruled and that exhibit is admittcd in evidence, 
Decision was also resorved on indigidual defendant’ 
motion to dismiss made at the end of plaintifis cate. 
That motion is herelhy denied, 
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Tzansaction 


On June 1, 1957, Pathy sold his Seriocs B 
AFR debentures to ceMontmollin receiving $80,000 from 
her in payment thereof. Plaintiffs contend that this 
transfer of debentures constituted a breach of the sub- 


ordination provisions of the Buy-Sell Agreement. 


In an attempt to establish such breach, plain- 
tiffs have endeavored to draw a distinction between the 
second amd third paragraphs of subparagraph A of tho 
SIXTH paragraph of the Buy-Sell Agreement, Plaintifis 
argue that while tho third paragraph covers only pay- 
ments received frou the corporations on the debentures, 
the second paragraph io not 80 restricted in terms of 
"source of payment.” Relying on this presumed dis- 
tinction, they contend that the procecds of the sale 
should have been used to reduce the amounts owing on 


Buchman's debentures. ’ 
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7. Plaintiffs* Memorandum Submitted At The Con- 
clusion Of The Trial, p.6. 
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This arguugnt is rebutted by the unambigucus 
language of the subordination provisions themselves. 
The clear purport of those provisions was to prenibit 
the individual defendants from receiving any payment 
of principal or interest from the corporations on their 
debentures until Buchman *s debentures had been satisfied 
in full. Payment, upon sale and transfer of tho de- 


bentures, froa a source other than the corporaticnas 
(hexe deMontmollin) was not prohibited by the provisions 


in cuestion. 


It is equally clear from the languags omployed 
that the possibility of future transfer of the debontures 
Was recognized ond pormitted by the parties, The sub- 
ordination provisions contemplated the possibility of 
holders of the debentures other than Pathy and de?lontmollin 
and expressly provided for subordination of the debentures 


8 
in the hands of “any .»ldcr.* 
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8. The subordination provisions in part provided: 
©. ..Marie Louise deMontuollin and Alexander F. 
Pathy hereby agrce with respsct to the deben- 
tures of cach of said corporations that the rights 
of any holder (including her or him) of the cchen- 
tures thereof now held by her or him ...3” aid 


ollie 
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’ 
JULY 23, 1969 


Pathy's sala of his Series B APR debentures 
to deMontmollin did not breach the subordination pro- 
visions of the Buy-Sell Agreement; his debentures (now 
owned by delontmollin) remained subordinated to tho de- 


bentures held by Buchnan.” 


em eee eee Phen te ene aw we 


Pootnsote § cent’d 


*{i)£ for any reason, either corporation shall 
pay interest or principal on said debentures to 
any cf tha Puyers of to any pexson deriving title 
to the debentures of said corporaticn from any 
of tho Buyors ...." (EX. 40.) 


. Individual defendants assert that “it is incon- 
ceivable that tho perties would have written 
into the Agreement the phrase ‘any holder (in- 

e cluding her or hin)* if tho Agreemant forbcde 
there boing any holder other than ‘her ox hin.*" 

s (Individual Defendants’ Memorandum After Trial, 
p. 50.) We fully agreo,. 


9. See Calligar, Subordination Aqreements, 70 
Yale L. J. 376, 399 (1961). 
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We recognize that the transfor of Pathy's 
Gebentures may lave violated the texms of the Subor- 
dination Agreement (Exhibit EN-1) entered into between 
{he Pennsylvania Company For Banking and Trusts (herein- 
after the Pennsylvania Bank), APR, and Buchman, Pathy 
and er TN Breach, if any, of that agreement, 


however, is not the issue presently ecnfronting us; the 


tee ne eee ot nee Se en ae SEED hem ee ma es Se 


10, Paragraph 9 of that Agreemont provifieds "Croditors 
(Buchman, Pathy, and deMontmnollin] agree that so 
long as there romains any indebtedness of Borrower 
to Bank, Creditors will not assign or transfer any 
of Dorrcewer'’s Indehtcdness to Creditors of any in- 
strument evidencing the same, and in the event of 
any such assignuent oF tronsfer the Creditor so 
assigning or transferring shall thereupon immedi- 
ately become liable to Bank in the amovnt of the 
Yolebtedness uo assigned oF transferred.” 


Shere is absolutely nothing in the Buy-Sell Agrcoe- 
mont which eve: intimates that the parties int«nded 
to have this prohibition on transfer becoma a part 
of their acreoment, Further, tha two agreemants 
were not co-extensive in duration. 


«ide 
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the fennsylvania Bank is not a party to the instant suit. 
cue concern rather is with an entirely separate agrcec- 
ment, the terms of which vary widoly from those of Exhibit 
EN-1, Paragraph 9 of that exhibit, Supra note 10, 
typifies language used where transter of the subordinated 
debt is sought to bs prehibited. The subordination pro~ 
visions of the Buy-Sell Agreement, however, contain no 
sinilar prohibition on transfer; to the contrary, 8&3 pre~ 


viously discussed, they allow it. 


The Exchonge Tronsagtion 


In May 1958 and December 1959, deMontmollin 
surrendered debentures and promissory notes aggreyating 


1 
$322,000 . to AFR and received 3,220 sharas of preferred 


OO ooh OO ED Hm TUE OH ee Bsc A TY 
. 


ll, Individual defendants’ otate that"{iJn and by the 
exchange, debts of the COMPANY aggregating $300,000, 
owed to Mra. deMontmollin, wore turned into equity 
investments, $231,000 c* tie $307, 000 vas represented 


by debentures which wens §) >. edir cad to BUCHMAN 'S 
debentures, §69,000 ': .~esen od by notes...." 
(Individual Defendan+.* ei » cand \fter Trial, p.23.) 
Wiile thege figures »*° i: curate (the debts of the 
corporacion converte ance preferred steck aggregated 


$327),600 (PTO 40)3 to suber’ inated debentures con- 
verted could not possibly have totzled $231,000 since, 


~14- 
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stock in exchange therefor. Did this eeeiaiitshiiis of 
emenbianiee debt into equity violate the subordination 
provisions of the Buy-Gell Agreement? Resolution of 
this novel issv~ requircs an understanding of the nature 
and effect of the subordination provisions and of the 
relationship created by them between Buchman (the senior 
creditor!) and the individual defendants (the junior 


exediters).*> 


Oe Ue OAD ERR Oey EY HED cP Som A ee HT 


Footnote li cont'd 


with the exclusion of deMontmollin's Burlington’ 
debentures which were not converted, the AFR deben- 
tures subordinated to Buchman’s debentures only 
totaled $222,000), we feel safe in assuming that dw 
Montmollin converted all of her Scries A and B AFR 
debentures (inclusive of these sha acquired from 
Pathy) which were subordinated to Buchman’s dsebontures, 


12. “Senior creditcr" refers to the holder of the senior 
Gebt. “Junior creditor® refers to the subordinator 
or the holder of the subordinated debt. 


13, Pathy held no subordinated debentures at the time 
of the exchange. His Sexies B debentures which were 
s0ld to deMontnollin in June 1957 wore exchanged by 
her for preferred stock. 
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fhe subordination provisions had two principal 
eftects. Pirst, as already diccussed, tha individual 
defendants were expressly prohibited from receiving any 
payment of interest or principal from the corporations 
on their debentures until all of Buchman's debentures had 
been fully satisfied. This prohibition ensured that the 
corporations’ onsets would not be reduced by paynents 
on the subordinated debts until Buchman's debentures 
had been fully paid. If any puyments of interest or 
prin:ipal were received by the individual defendants be- 
fore Buchman's debentures were fully satisfied, euch 
amounts, by the term of the subordination, were to be 
promptly paid to Buchman. This types of agreement, under 
the terms of which "no payment of principal or interest 
on the subordinated debt is permitted . . . 80 long ag 
specifically identified senior debt remains unpaid," 1s 


b | 
commonly referred to as a “complete” subordination. — 


Pe 68 ee OF wt He ene 


14, Calligar, supra note 4, at 378, See also Coogan, 


KripKe, and Weiss, The Outer Fringes of Article 9 
Subordination Agreenents, Security In ests 


And Deposits, Usqative Pledge Clauses, And Parti¢cipa- 
ticn Agreements, 79 Harv. L. Rev. 229, 234 (1965); 2 
Gilmore, Security Xnterests in Personal Property §37.1 
at 986 (1965). 
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Second, while euborcination “suggests a 


‘ 


mere xanking of priority, upon the insolvency of the 
common debtor the amounts otherwise payable on the 


junior creditors claim will in the usual subordination 


1 
situation be payable to the senior creditor." ‘4 Thus, 


subordination has “the practical effect of making the 
subordinated debt a type of security for the senicr dobt, 
available to the senior creditor upon a distribution of 
the assets of the eabece.?” Stated another way, the 
subordinated debt has a “collateral value" to the senior 
creditor in the ovent of the common dobtor's insolvency 


which justifies his regarding it as a “cushion” or 


*pupport” for his senior dove,?” Whether a junioxy creditor 


ee ON a OO hs Coe SR I a ED ERS ee) eT SY BY me 


15. Coogan, Kripke, and Weiss, Supra note 14, at 236 n.25,. 
16. Calligar, supra note 9, at 378. 


17. Golin, Debt Svpordination As_A Working Zool, 7 N.¥.L. 
F. 370, 379 (1961); Everett, Subordinated Debt-Nature, 
Objectives and Enforcoment, 44 Boston Univ. L. Rev. 
487, 524 (1964) Coogan, KripXe and Weiss, sunra note 
14, at 236 n.25. Ono ccommontator hao stated that 
"{t)he [senior] creditor is advantaged by obtaining, 
either specifically for itcelf or generally with other 
eroditors, a collateralized posttion and a resulting 
superior right of distribution to the debtor's assets.” 
Golin, supra at 379, Sea also 2 Gilmore, Supra note 
14, § 37.1 at 985-86, 
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(here dcMontmollin) could extinguish this so-called 
“security” or “cushicn” without breaching the subordina~ 


tion provisions is an issuo we reserve for later discussion. 


Much of the trial recora*® concerns itself with 


the cmflicting positions taken by the parties on the 
meaning of the word *payment” found im the subordination 
provisions, Piaintiffs, contending that “payment” means 
“the transfer of consideration which discharges a debt,* 
argue that deMontmollin‘'s receipt of preferred stuck in ex~ 


change for her debentures constituted “payment” of those 


18. Pathy was the only witness to testify at trial. 


19. Plaintiffs* Memorandum Submitted At The Conclusion 
Of fhe Trial, p. 12. 


Plaintiffs* place much reliance on the fact that 
Pathy understood the word “payment” -- aa used in 
the last resolution of Exhibit 33 «- to mean "legal 
discharge.“ (Tr. 171.) The meaning attributed to 
“payment” when used in a different context and out- 
side of the subordination provisions, is not con 
trolling. We note, however, that the indebtedness 
of the corporation was “legally discharged“ in and 
by the exchange. As will be explained, this does not 
that “puyment,” as that was used in tho subordi-~ 
1 tion provisions, was received on the debentures. 


*? 
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debentures. The individual defendants, on the other 
hand, assert that “payment,” as used in the subordination 
provisions, contemplated only payment with assets of the 
corporation; since no assets of the corporation were ex~ 
period in discharging the debentures, they argue no “pay- 
ment" was received. We agree with the position of the 


individual defendants. 


While the exchange i1vsulted in the discharge 
of the debentures as legal chligations of the nlaneiabiiiii 
the receipt of preferred stock in place theroof did not 
constitute “payment” (of interest or princivnal) as thet 
term was used in the subordination provisions a The 
clear intent of those provisions was to prohibit any 
payment out of the »ssets of the corporations on the in- 
Gividual defendants’ debentures before Buchman’s d. Sen- 
tures were paid in full, No assets of AFR wera paid out 


in discharging deMontmollin's debentures. The exchunge 


BR ge es ee oe 
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20. C£. McConnell v. Estate of Butler, 402 F.2d 
362, 366 (9th Cir. 1968). 


214a 


OPINION OF IRVING BEN COOPER, U.S.D.J. DATED 
JULY 23, 1969 


did not .ffect the asset side of the corpcxaticn's 
balarce sheet; only the liabilities and cspital sice 
was affected, 1.¢. long-term debt was converted into 


2 
capital. : 


In thin Court's memorandum of May 9, 1967, 
denying individual defendants* first summary judgment 
motion, ** we noted that the possibility that the cx- 
change was “a first step in a plan to obtain cash -- 
er cash realizable property -- from the corporations” 
bad not been excluded. In an effort co disprove the 
existence of such a plan, individual detentante sought 
to establish at trial that the prime objective of the 
exchange was to obtain a higher credit rating from Dunn 
& Bradstreet and other rating companies, and thereby 
increase the credit capacity and borrowing power of APR, 
(tr, 272-73.) 


21. 6eo EXs. BP and EQ. 


22. We denied individual defendants’ second summary 
judgment motion on August 13, 1968. 
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We need not determine whether the existence 
of such a plan (although never fully cosummated) would 
constitute a breach of the subordination provisions since ' 
we are convinced that the exchange was not a first step 
in a plan by which the individual defendants, or any 
one of them, would obtain cash or its equivalent from 
the corporation, In fact, an examination of deMontmollin's 
status as a holder of preferred stock indicates that it 
was highly inprobable that she would realize any cash 
or its equivalent out o* the assets of AFR by msans of 


the exchange. 


The stock acquired through the exchange waa 
five per cent (5%) cumulative preferred stock which was 
xedeemable at any time by the corporation. (ex, EO.) 

As detailed below, A’R, hawever, was effectively pre- 
cluded (at all times with which we are here concerned) 
from either paying dividends on, or redeeming any shares 


of, the preferred stock, 


Each AFR Serios B debenture provided for the 


payment of interest at the rate of five per cent (5%) 
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per annum and for the payment on each interest payment 
date (commencing February 1, 1956) of five per cent (5%) 
of the respective principal amount erect,” AFR 
agre~3 that °as long ac any past due instalments of 
principal remain unpaid it will not decalre any dividends 


upon any class of its capital stock ...."% (EX. 37, 95.) 


The corporation never paid any portion of the 
principal amount owing on Buchman’s Series B debentures, 
(PTO 28.) In fact, until some time in 1959 when Walter 
E. Heller & Co. replaced the Pennsylvania Bank as the 
main source of financing for the corporation, AFR was 
prohibited by the terms of the Subordination Agreement 


with the Pennsylvania Bank’ * trom meking any payments on 


ee CE Eg U8 Oe DEP ER CE Ot OR Tey ae 


23. AFR was not “required to make any payment on ac- 
count of principal if the undersigned has not ac~ 
cumulated earnings and profits at least sufficient 
in amount to provide for that payment." (EX.37, 95). 


24. The parties to the instant litigation were also 
parties to that subordination agreement undex the 
terms of which they agreed to subordinate their Series 
B debentures to AFR's indebtedness to the Pennsylvania 
Bank. (EX. EN-1.) See also subparagraph C of the 
SIXTH paragraph of the Buy-Sell Agreement. (EX. 40.) 
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2 
account of principal on its Series B debentures. . 
(EX. EN-1, 48.) Accordingly, no dividends could be 
declared on the preferred stock since no instalments of 


princip=1 were paid on Buchman's Serics B debentures. 


Redemption of the preferred shares was pro- 


hibited by the very terms of the Buy-Sell Agreement: 


To induce the sale of capital stock 
hereunder, the Buyers warrant and agree 
that, until the entire purchase price 
hereunder shall have been mid in full 
and until all the debenturee and the 
Promissory Note now held by Samuec)] Buchman 
(Which are described in paragraph SIXTH 
hereof) shall have been paid in full, neither 
American Fo°a nor Burlington will redeem or 
purchase any of its capital stock or make any 
distribution to its stockholders in the nature 
of a liquidation or partial liquidation.... 
(EX. 40, EIGIiT paragraph.) 


eo ay EC OF Cy A A em Ts Oy ON a ne oie NE eee ee ema ae SY 


25. AFR was permitted to make payments of interest 
{not in excess of 5% per annum) on the debenture 


|) 
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Additionally, while the form Loan Agreement with the 
Pennsylvania Bank (Exhibit BN) remained in effect, ~° 
APR had to xofrain from purchasing or redeeming any of 
its capital stock or that of any of its subsidiaries 
“if the aggregate consideration for all of such pur~ 
chases and redemptions oxceeds 910,000 in money or 


property.” (& EN, $4.11.) 


It is clear from the foregoing that AFR could 
not redeem or purchase any of the shares of preforred 
stock issued to deMontmollin in exchange for her de- 
bentures. Further, no dividen’ payments cculd bo made 
on said shares unless and unti) all past due instalments 
of principal on the outstanding Series B debentures were 

paid. Under such circumstances, we can~ot comprehend 
the exchance as a first step in a plan to obtain cash 


or its equivalent from AYR, 


ee ane me See Fo Oe re EEF Se RD ek Re ee OY EA a a BY 


26. Burlington was also a signatory to that 
agreenent. 
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dividends pnid on subordinated debt 


While the exchange transaction did not re- 
sult in deMontmollin receiving "payment" (as that term 
was used in the subordination provisions) of intexest 
or principal on her debentures, it did have the ad- 
verse affect of depriving Buchman, end now his exccutors 
(the plaintiffs herein), of a "double aividena"*’ out 
of AFR's bankrupt estato -—— i.e. the dividends paid 
on the senior de*t and, by reason of the euvbordination 
provisions, the dividends paid on the subsardinated debt. 
fhe follwing example illustrates why, from the point 
of view of the senior creditor, subordinated debt is 
preferable to equity: 

{A]ssume that a bankrupt company has 
$600,000 of assets and has outstanding 
$500,000 of senior dabt, $500,000 of 


subordinated debt, and $500,000 of other 
debt. On a distributiom of all the assets 


etre ee ee a me 


27. Calligar, Supra note 9, at 377; 2 Gilmore, 
€upra note 14, § 37.1 at 9485. 
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of the company the senbr debt would re- 
ceive $400,000 -- the $200,000 dividend 
paid on the senior dabt plus the $200,000 
Gividend paid on the subordinated debt -- 
and the other debt would receive $200,000. 
If£ tho subordinatcd debt had heen preferred 
stock, hevever, the senior debt would hava 
received caly $300,000, with the remaining 
$300,000 keing paid on the other debt, 28 
Individual defendants are mistaken in argu- 
ing *(4)f nothing is paid out of assets it is of no 
consequence to the favored creditor that the subordin- 
ated debt is wiped out, °*? Bo}man's “security” or 
"“cushion® for his senior debt was lost when the sub- 
ordinated debt wae “wiped out.” The exchange affected 
Buchman in the same way that a discharge of the sub- 
ordinated debt by waiver, forgiveness, or cancellation 
would have, namely, he was deprived of the dividend -~- 
the junior creditor's (here deliontmollin's) dividend -—~ 
en the eubkordinated debt. 


(ee er ere O8e ae 
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28. Calligar, supra note 9, at 377. 


29. Individual Defendants’ Memorandum After Trial, 
p. 4l. 
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Bubordination agreements have long been 
upheld by the courts. In bankruptcy proceedings, the 
terms of subordination have been enforced with the ro- 
oute that the dividends paid on the subordinated debt 


are allocated to the senior debt. 2° 


This has been 6o 
Gespite the absence of any reference in the subord'n- 
ation asreements to bankruptcy proceedings. > Accord- 
ingly, had deMontmollin remained a creditor of AFR, 
the dividends paid ont of the bankrupt estate om her 
subordinated claims woud have bean allocated to 
Buchman’s senior debt. 


ee NN ee ee tee 


= owe 


30, Subordination Acreements have been enforced on 
a variety of theories. Sea 2 Coogan, Nogan, 
Vagts, Secured Transactions under U.C.C. § 23. 


02(3} at 2352 n.21; Calligar, supra note 9, at 
383-92, 


31. See In ye Credit Industrial Corp,, 366 F.2d 402, 
412 (2d Cir. 1966). Cf. In ye Aktiebo 
Kreuger & Toll, 96 F.2@ 768, 770 (2d Cir, 1938), 
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: DeMontmollin, however, Gid not retain her 
juniog creditor status; rather, throujh the exchange 
she became a stockholder of AFR *hexeby subordinating 
her claim against the corporation to the claims of all 


creditors. The “security” of a “double dividend” in 


the event of bankruptcy was lost to Buchman. 


Did deMontmollin breach the subordination 


ke provisions when she akerod her status from one of junior 
crediter to that of preferred stockholder? Was she pro- 
hibited by the terms of the subordination from dis~- | 


charging the subordinated debt? 


Individval defendants’, citing no authority, 
vigorously contend that it is “preposterous” to bo~ 
lieve that subordination forbids discharging (‘wiping 
out") the subordinated dane.” We must disagree. Ths 
authority that exists, scant though it may ke, points 


convincingly in the opposite direction. 


OS TARE ON COTE SONS we OH 


32. Individual Defendants’ Reply Memorandum, p. 
13. 
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In In xo Dodqo-Preogman Poultry Cos. * Freedman, 
the president, director, and principal stockholder of 
Dodge-Freedman Poultry Compeny, in consideration for 
credit extended by Delaware Mills to the Poultry Company, 

% agreed to subordinate ali of his claims against the 

' Poultry Company (toteling $50,000) to the debt owed 

by ths Poultry Company to Delaware Mills, and further 
agreed that no payments would be made to him until all 
amounts owing to Delaware Mills had been paid. In 1955 
the Poultry Company filed a petition for an arrangement 
under Chapter XI of ths Bankruptcy Act. A Plan of 
Arrangement was subsequently adopted providing for pa:~ 
ment of a fifteen per cent (15%) dividend to all un- 
secured creditors in full satisfaction of thejr claims. 


One such unsecured claim was the $50,000 owing to Preedmon: 


Be ee ee ee ee ate HE a CO IR SE Ne AE Ete RT ne me aS 


33. 148 F.Supp. 647 (D.N.H. 1956), aff'd evb non.,, 


Dodce=Frecdman Poultry Co, v. Nelaware Mi)is, 
Irc,, 244 F.2d 314 (lst Cix. 1957). ‘ 
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by the terms of the Arrangement, he was entitled to 
receive a dividend of $7,500 on his claim. Before 
payment, however, Freedman waived all rights to share 


in any dividend under the plan. °* 


Delaware Mills, inition received a 15% 
dividend on its own claim, filed another proof of claim 
asserting ite right to an additional dividend of $7,500 
(the dividend Freedman would have received had he not 
waived his claim) by virtue of the subordination agree- 


went. 
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24. The $50,000 claim was both proved ami waived 
by Mro. Freedman. For purposes of the pro~ 
ceeding, however, it was agreed to consider 
the claim filed and waived by her as being 
a claim of Freedman. 
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fhe court, ‘n upholding Delaware Mills* 


‘ 


right to Freedman's dividend, made the following 


pertinent observations: 


The forbearance agreement prevented him 
(Freedman) from collecting and rotaining 
any money on his own behalf so long as 
Delaware’s claim had not been satisfied 

up to the agreed sum. As a result, it 
might seem that Freedman was actually 
fulfilling his contract when he waived 

@ll rights, becuase he was, in ~€feet, 
forbearing. But equity will regard the 
substance rather than the form of every 
agreement and examine its purpoce and in- 
tent. [citaticn cmitted.] Applying this 
principle to the ccntract, it is obvious 
from ica language that its intent and pure 
Pose was that Delaware's clain would be 
*satisfied and paid. Therefore, by look~- 
ing behind the mere formality of forebear- 
ance, equity can take cocnizganece of the 
fact that Freedman, to a limited extant, 
undertook to assure payment of Delawzro's 
claim up to $50,000, Although it is true 
that Preedman h.d no duties to perform 
other then to forbeor, he is, at the very 
least, barred by the spirit of the agree- 
ment from taking any action that might pre= 
vent the satisfaction of Delaware's claim, 
By waiving his right to a dividend, FPreed- 
man is doing just that. He is returning 
the money to tho debtor against whoa Del- 
eware Mills Was no further rights since it 
has already accepted its full, legal share 
under the Plan of *rrangerant. hus Freec - 
man was estopped ficu waiving his claim, for 
to do So violates tre intent and purpose be- 
hind the agreement, °° 
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35. In.xo Dodqe-Preedw:n Poultry Co., supra note 33, at 652. 
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The court went on to enforce the svubouiination ugree- 
ment by holding Freedman to be a “constructive trus te..”” 


for Delaware Mills. 


The facts of oir own case are in sam re~- 
spects quite similar to onanin in Dodge-Freedman, Here 
we have a situation where a junior creditor, who was 
a principal stockholder, diractor and officer of the 
common debtor, through the expedient of the exchange 
transaction, discharged the subordinated debt. There 
apparently was no way for Buchman, at the time he 
entered into the Buy-Sell Agro«=nt, to anticipate this 
happening. This is not . c: 3:0 where a senior creditor 
should have been cognizant ~i “he consequences of 
debenture provisions allowing conversion of the sub- 
orxdinated debt into capital stock. APR's Series A 
and B debentures contained no prcvisions permitting 
conversion (at the option of tha holder) into capital 


atock.*° Conversion became poosible only after the 


wwe 
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36. We have not been informed of the provisions of 
APR’s Series A debentures. We assume, from the 
silence of the parties, that they, like the Series 
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individual defendants in their capacities as officers, 
directors and stockholdr * of APR caused the cert: fi- 
cate of incorporation to 2 amended to provide for 
prefer: =" stock, end thereafter passed the resolution 
allowing preferred shares to be issued in exchange 
for Series A and B dchentures surrendered to the 


corporation, (EX. VD.) 


We note that our problem presents an as- 
pect which differs from that confronting the court 
in Dodge-Preedman. Here the subordinated debt we? 
discharged considerably before the filing of AFR‘'s 
voluntary petition for an arrangement under the 


7 
Bankruptcy nee.” This distinction notwithstanding, 


AO nt ao 
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Pootnote 36 cont'd 


B debenture, contained no provision pormittiry 
conversion into capital stock. 


37. The exchange of debentures for stock took placa 
in May 1958 and December 1959. AFR filed a vole 
untary petition under Chapter XI of the Bankruptcy 
Act on January 17, 1951. The Corporation was rd- 
judged a bankrupt in Pebruary, 1961. 
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we believe that the reasoning which estopped Freedman 
from waiving his dividend is fully applicable here. °° 
It matters not that the subordinated debt was dis- 
charged before bankruptcy rather than after; the effect 


on the senior creditor, i.e. loss of the dividend on 


the subordinated debt, is identical in both cases.°” 
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38. While relying oc that portion of the court's 
reasoning previously set out in the body of 
this opinion, we recognize the inapplicability 

P ef the consi:ructive trust theory to the facts 
of this case. See Cherno v. Duthh American 
Mercantile Corp., 353 F.2d 147, 154 (2d Cir. 
1965). 


39, °In light of the attempt made by the subordin- 
ator: in Doige-Preedinan to escape the consequen~ 
ces of his suborcination,” one commentator has 
suggested that "it might be woll tc insert in 

. future subordination agreements a provision pro- 
hibiting waiver, forgiveness, or cancellation 
of the subordinated cdebt.* Calligar, supra 
note 9, at 387-838. 


“ 
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In Cherno v. Dutch American Mercantile Corp,, “9 


Blanmill Realty Corp., in consideration for Dutch Amer- 


. 


ican loaning Itemlab, Inc., $50,000 on Itemlab's note 
in that amount, agreed that its claim against Itemlab 
for $87,000, evidenced by a note and secured by a 
chattel mortgage, **shall * # ® be subject and sub- 
orcinate in lien to the lien of said note for $50, 000, * 
and that ‘no part of the indebtedness * @ * shall be 
paid [to Blanmill] until all sums due and owing to 
Dutch American Mercantile Corp, shall have been paid 


4 
and dispw3ed of,'* . 


Itemlab defaulted on its note to Dutch Amer- 
ican, and the latter cowmenced an action to recover the 
amount due, While that case was pending, Blanmill 
“executed and filed a satibfaction of the chattel mor ¢- 


gage in spite of the fact that no part of the mortgage 


ow ey ae egpae Shenae wr 
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40. 353 F.2d 147 (2d Cir. 1965). 


41. 353 F.2d at 149, 
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dest hal ever been paia,°** An innocent third party, 
relying on such discharge, thereafter loaned funds to 
Itemlab on the security of the sane chattels. Upon 

Stentab’s bankruptcy the chattels were sold and Dutch 
American claimed the proceeds of the sale. ‘The court 
denied Dutch American's claim to the proceeds holding 
that the subordination agreement aid not result in an 
equitable assignment of the subordinated debt oh the 


chattel mortgage.” fhe court also rejected the assert- 


A4 
ion that an equitable lien on, ox constructive trust of, 
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42, 3d, 


43. The court further held that even if an assignment 
did result, the law of New York required that it 
be recorded to be effective against third parties, 


44, While the court rojected Dutch American's claim to 
the proceeds of the chattels, it did hold that “if, 
at the conclusion of the bankruptcy proceedings in 
Itemlab, Inc., debtor, liquidation had been accomplished 
and a distributive dividend were ordered to Blanmill 
and Dutch American, as creditors, Dutch American, pn 
the theory of constructive trust, could, to the extent 
ef its claim, recoive Blanmill's dividend under the 
subordination agreemont and prevent Blanmill from tzk~- 
ing it an@ vsing it for its own purposes.” 353 F.2d 
at 154. 
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the chattels or their procecds resulted from the sub- 


ordination. 


The importance of this case for present pur- 


poses arises from the following statement by the courts 


Dutch American at no cime had an inter- 
est in or lien upon the chattels. Its 
so-called "security" was nothing more 

than a promise by Blanmill to aroly no 
payment against the mortgage debt until 
Dutch American was paid in full. Blan- 
mill breached that: agreement, but breach 

of a contract concarning payment of a 

debt furnishes no basis for the finding 

of a constructive trust. [citation omitted. ] 
Dutch American could enforce the obligation 
against Blanmill and Itcwlab as parties to 
the subordination agreeimont hut not against 
other existing or subsequent crecitors, 
(Emphasis supplied. )45 


The court's statement that Blanmill breached 


the Gcubordination agreement could only have reference to 


its discharge of the chattel mortgage. “© We interpret 


Oe a 
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45. 353 P.2d at 154. 


46, No part of the Gebt which the moctgage was in- 
tended to secure was paid. 


es 
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the court as saying that the junicr creditor's dis~ 
charge of the chattel mortgage securing the subordin- 


ated debt constituted a breach of the subordination 


47 


agreement. If thiu is 90, and wa have no reason to 
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. 47. %&It is significant to note that 4s the converse 
situation, i.e. release by a senior creditor of 
collateral security held for the senior debt, the 
junior creditor would he adversely affected. 


“Yo the extent that such collateral is not 
available to the senior creditor in the event 
of the bankruptcy of the debtor, dividends on 
the subordinated debt must bho used in making 
the senior creditor whole. In other words, by 
giving up his collateral, the senicr creditor 
makes it mora likely that if the debtor qcos 
bankrupt, the senior creditor will have to sat- 
isfy the obligation owed him by taking the 
junior creditor's dividends, It would there- 
fore follow, in the absence of a provision per- 
mitting the senior creditor to alter the torms 
of the debt or deal with the security therefor 
that the senior creditor sight be obliged to 
gome extent to the subordinating creditor as 
to the valvo of the coljxteral released.° 
Calligar, supra note 9, at 530-31. 


Professor Gilmore has stated: "No doubt release oF 
impairment of collateral by a secured senior shovld 
pro tanto release the unsecured subordinator from his 
dutiss under the subordination agreement just as it 
would release a surety.” 2 Gilmore, Supra note 14, 

§ 37.1 at 985-26 n.10. 
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doubt that it is, then discharge of the subordinated 
debt itself most certainly constitutes a breach of 


the subordination, 


The foregoing authorities convince us that 
deMontmollin's discharyga of her Series A and B APR 
Gebenturea by means of their exchange for preferrod 
Stock constituted a breach of the subordination pro- 
visions of the Buy-Sell Agreement. Buchman'’s contem- 
plated right to the dividend which Would have been 
paid on the subordinated debt, had it not been dis- 
charged, was lost by virtue of the exchange. The ab- 
Bence of any express reference in the subordination pro~ 
visions to either dirtributive dividends cn bankruptey 
is not controlling. *° Implicit in the language ured ‘s 
the intent of the parties that Buchman have the "security"*? 
Oe ae ce re are ete een enerereenren ee 
48, See cases cited in note 31, Supra, 

49. The “security” that comes from the senior erecdi- 


tor’s right to the distributive dividend paid on 
the subordinated debt, 
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of the subordinated debt in the event of the common 
debtor's bankruptcy. ‘This "security" was lost to 
Buchman just as it was icst to Dutch American in Cherno’” 
and almost lost to Delaware Millis in Dodga-Freedran. 

At the very least, deNontmollin was barred by the terms 
of the subordination from ta’ .ig any action that might 
prevent satisfaction of Buchman'’s claim.°+ Her exchange 


of debentures for preferred stcck had just that effect. 


SCD we OE SO Ee a OO te EP Ey ees Be Od 


50. Dutch American did not lose all its "security* 
Bince Blanmill still held Itemlab'’s note for 
$87,C00. Sce note 44, Supra. 


$1. A subordinator his been reforred to as “a 
guarantor to the extent of the value of the 
subordinated debt.“ Calligar, nupra note 9, 
at 394, But see Golin, supra note 17, at 
371, where issve is taken with this charac- 
terization. . 
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leading commentators have devoted consider~ 
able energy to the question: "Does a subordination 
create an article 9 security interest against the 


junior creditor and in favor of the senior creditor?*>* 


The answer to this question. Lecouas important in sit- 
uations where both the common debtor and the junior 


creditor have gone bankrupt” 


since there the issue of 
priority between the sanior creditor and the junior 


creditor's trustee in bankcuptcy is a very real one. ?4 


om te Sea 
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52. Coogan, Kriphe and Waiss, supra note 14,at 236, 
See also 2 Coogan, Hogan, Vagts, supra nete 30, 
ch. 23: 2 Gilmore, supra note 14, § 37.3 at 994, 


53. See Pioneer-Cafeteria Feods, Ltd. v. Mock, 340 P, 
2d 719 (6th Cir. 1965). 


54. If the senior creditor has acquired a security 
interest, ard ic does not moet the enforcement 
and perfection requirements of Article 9 of tha 
Unif: -m Commercial Code, "it is not geod against 
the junior creditor's trustee in bankruptcy. 
Coogan, Kripke, and Weiss, suvra note 14, at 
235. 
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. 


Wa are not here faced with such a diiemma (plain~- 
tiffs seok only to recovery against a junior creditor 
for her breach of the subordination provisions of 
the Buy-Sell Agreement), end accordingly intimate 

no view on the “true nature" of the interest crezted, 
if any, in favor of a senior creditear by virtue of 

a subordination agreement, We hold only that where 
a subordinaticn agreement is in effect, in the ab- 
sence of provisions to the contrary, it is « breach 
of that agreement for a junior creditor to discharge 


the subordinated debt a8 was done here. 


wh2@ 
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fhe Loon fransaction 


On April 1, 1960, deMontmollin's Burlington 
debentures aggregating $15,000 became due and payable, 
At soma point (apparently in April) she surrendered 
- these debentures to Burlington and received a credit 
for $15,000 on Burlington's Books. (Tr. 3°" De 
Montmollin then proceeded to loan this sama $15,000 to 


AFR and received a note’” from AFR in that amount.” 


55, DeMontmollin could drav against those funds from 
the time of eredit to her account. (Tr. 26.) 


56. Exhibit 36 states: “The loans [including de 
Montmollin's] are represented by 6% notes matur- 
ing con December 30, 1960. Interest thereon has 
been paid througa Necember 31, 1960." 


57. Pathy described the transaction in question as followss 


“[Y)Jn April of 1960, Mrs. deMontmollin, who was 
supposed to receive $15,000 on her A bond Burling~ 
ton dsbentures did not receive $15,000 on those 
bonds, but lomed those $15,000 to AFR,” (Tr. 161.) 


"She had Burlington Holding bonds or debentures 
which matured in April of 1960. Ey that tine Bur- 
lington was a subsidiary of American Foam, The 
game amount of $150,000 [sic] which were [sic] sup- 
posed to be peid to her but were {sic} not paid, 
were [sic] loaned by her to AFR and therefore it 
became a loan of an officer to AFR.“ (Tr. 173) 
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Thin sexics of “bookkeeping entries” had 
— principal effects: first, deNontmollin's Burling- 
ton debentures were dischargedy”~ second, the assets of 
Burlington were reduced by $15,000 ~~ the amount loaned 
by deMontmollin to APRs” thixd, tho assets of AFR 


were increased by $15,000; and fourth, deMontmollin 


ee |e ene 88 A om ae me OPH 


58, The debentures ceased to be obligations of the 
corporation and the principal amount owing on 
them was cfedited to deMontmollin's account on 
Burlington's books. Burlington stili owed de 
Montmollin $15,000 (evidenced by the exedit to 
her account) but not by virtue of the deben- 
tures. 


59. It is undisputed that the $15,000 loaned to 
AFR was the same $15,000 payable on the Bure 
lington debentures. Ths $15,000 credit to 
deMontmollin'sa account must have been ox~ 
tinguished by her loan of thoee funde to AFR. 
This debit to her account most have pren ace 
companied by a corresponding credit to Bure 
lingten's cash account. 
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became a note holder of AFR for the amount of the loan. °° 
Viewed with these effect3 in mind, it becomes apparent 
that the loan transaction resulted in deMontmollin re- 


ceiving “payment” on her Burlington debentures, 


While defontmollin did not “physically® re- 
ceive cash (or ita equivalent) from Burlington, she 
@id receive a credit on Burlington's books for $15,000 
which amount she then chose to loan to AFR. Certainly 
the fact that the funds did not “physically" pass 
through her hands on their way to AFR is not controlling. 
The effects of the transaction would have heen jase 
the same had she had Burlington pay her the $15,000 bhe- 
fore she loaned it -:o APR, 


a tin ne see 
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60. Counsel for individual defendants, during the 
course of the trial, stated that “the $15,000 
note which was taken by Mrs. deMontmollin in 
April 1960 and which was never paid, was as~ 
signed to an attorney, and that is a claim in 
the bankruptcy procceding.* (Tr. 50.) 
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Clearly deMontmollin cannot get around the sub- 
ordination provisions’ prohibition on “payment” of her 
Gebentures by the series of “bookkeeping entries” in~ 
volved nere. Hor realization of “payment® in the emount 
of $15,000 on her Burlington debentures is attested to by 


the fact that she loaned these very funds to arn. ©” 


We hold that the loan transaction resulted in de 
Montmollin receiving “payment” of $15,000 on her Burling~ 
ton debentures, By the terms of tho subordination, she 
wes required to promptly pay that samount over to Buchman, 
In failing to do so, she breached the subordination alas 


visions of the Buy-Sell Agreement. 
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61. We cannot accept Pathy’s oversimplified character~ 
ization of the transaction as simply a “bookkeeping 
device by virtue of which the indebtedness of the 
subsidiary {Burlington} became the indebtedness of 
the parent Co. [a!R]" without any amount being paid 
to deMontmollin, (Tr. 173, and 257.) 


62. We intimate no viaw on whether the credit to her 
account standing alone, i.e. unaccompanied by the 
loan to APR, constituted the receipt of “payment” 
resulting in the amount credited having to be paid 
to Buchman. 
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Before turning to the matter of damages, 
one preliminary point warrants attention. Plaintiffs* 
seek to recover against the individual defendants *joint- 
ly and severally." No reason is assigned, however, why 
breach of the agreement by any one of the individual 
ipiediieaia should result in liability being imposed 
“jointly” on all of them. There is nothing in the Buy- 
Sell Agreement indicating that the individual defendants 
agreed to be “jointly” responsible for any breach of 


63 It appears not to have 


the subordination provisions. 
been their intent to enter into a joint agreement with 
respect to subordir’’'’on, Rother, each agreed to sub~ 
ordinate his or her own debentures to those debentures 


held by Buchman. Tho agreemont was several not joint. 


(Pm Renee re mee Om 


63. Contrast subparagraph F of tho ‘AIIRD paragraph of 
the Buy-Sell Agreement where Pathy expressly acreed 
to guarantee the obligations thereunder of Suzanne 
M. Pathy. 
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Thera is nothing before us to warrant the 
impos ition of ldability on Suzenne M, Pathy and Alexander 
¥. Pathy. The former was not herself a subordinator, 
and the latter, while a holder of subordinated um,” 
never breached the subordination provisions.°> Cnly de 
Montmollin breached those provisions -~ only to the ex- 
tent hereinabove discussed -- and, accordingly, only 
she is liable to plaintiffs for the dumages sustained 


by Buchman. 
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64. We have already held that Pathy’s transfer of his 
Series B APR debentures to deMontmollin was not 
in breach of the subordination provisions. 


65. The fact that both the Pathys were officers and 
@irectors of AFR, and, as such, had a hand in 
passing the resoluticn allowing the exchange of 
debentures for stock is far from decisive. It 
was only deMontmollin who exchanged her debentures 
for stock and thereby extinguished the subordinated 
debt. 
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: Both the exchange and loan transactions have 
been found to breach the subordination provisions of the 
Buy-Sell Agreement; the amount of damages resulting 


therefrom is the oly issue romaining for determination. 


Plaintiffs, without any specificity or break- 
down of any sort, assert that they are entitled to 
$64,000 with interest from June 1, 1957. Individual de~ 
fendants, on the other hand, contend that even if the 
subordination provisions were breached, “Buchman suffered 


6 
no damage therefran,” . Both are wrong. 


Buchman was certainly damaged when deifontmollin, 
in breach of the subordination provisions, failed to turn 
over the $15,000 she realized on her Burlington dobentures, 
Accordingly, plaintiffs are ontitled to recover that amount 


plus interost thereon from the date of such breach. 


fhe damage resulting from deMontmollin's ex- 


change of hex AFR dcbentures for proferred stock is not 
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66. Individual Defendants' Memorandin After Triol, p.G5. 
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as readily ascertainable. We have already seen that the 
exchange adversely affected Buchman by depriving him of 
the distwibutive dividends that would otherwise have 
been paid on the subordinated debts, Haid deMontmollin 
remained a junior creditor of AFR, the Gividends paid 
out of the bankrupt estute on her subordinated claims 
would have been allocated to Buchman’s senior debt. 
Plaintiffs, therefore, are entitled to the amount of such 
dividends lost to Buchman as a result of the exchange? 
that is, the amount of the dividends deMontmollin would 


have been entitled to out of AFR‘'S bankrupt estate had 


she not converted her debentures into stovk. 


Plaintiffs, unfortunately, have failed to fur- 
nish this Court with sufficient information vpon which 
to predicate a computation of deMontmollin's distributive 
Qividends.©” ‘therefore, we are faced with this additional 


er ee ae 88 ae SRE OE 88 OO we tH POS A SOD | 24 cme HO He SEED OP 


67. Exhibit 39 does reveal that the assets in the hands 
of the Trustee amount © $91,179.35 while the total 
general claims aggregate $2,011,318.21. 
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challenge: Should we dismiss the claim because of & 
failure of proof in respect of damages (the trial record 
now being closed) o¢ should we attempt to secure further 
information upon which damages may be predicated, We 


have decided to adopt tha latter course. 


{ Accordingly, the question still to be resolved 
is as follows Assuming deMontmollin presently held the 
Series A and Series B AFR debentures she converted into 
preferred stock, what would be the total amount of dividends 
thereon that she would receive out of the bankrupt estate? 
In order to satisfactorily respond to this question, which 
we regard a3 expressing the formula upon which damages 
ars to be predicated tho pertioes are allewed fiftcen (15) 
Gays from the date of this Opinion to serve and file proof 
in affidavit form addressed to this sole remaining issue. 
We hereby request the frustee in Bankruptcy (to whom a 
copy of this Opinion on its filing date will be mailed) 


to aid tha parties in thoixr effcrts to rosolve th... 


question. xX 
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J.S.D.J. DATED 
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as to licbility only, the foregoing shall 
constitute this Court’s Pindings of Pact and Con- 


clusions of Liaw. 


Hew York, N.Y. 
Suiya2 9, 1969 


‘RVING BEN COOPER 


CLES LOLOL AD LLL LL OO 
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UNITED STATES DISTRICT COURT 
SOCUTHBRN DISTRICT OF NEW YORK 


\ 
FIRST MATIONAL BANK OF HOLLYWOOD, 


et al., 
Plaintiffs,, 
~against- - » «60 Civ. 2328 
AMERICAN FOAM RUBBER CORPORATION, \, M@ MOR AMD UM 
et al., : 
Defendants. 
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IRVING BEN COOPER, D. J. 


Plaintiffs’ second cause of action charging 
the individual defendants with having breached the sub- 
ordination provisions of the Buy-Se!l Agreement entered 
into between them and Samuel Buchman on May 17, 1957 was 
tried to this Court. In an opinion filed July 23, 1969, 
we held that Marie Louise deMontmollin had breached the 
provisions in question when she exchanged her American 
Foam Rubber Corporation (AFR) dels:.tures for preferred 


stock and when she discharged her Burlington debentures 


and loaned $15,000 to AFR. We found that the latter 
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breach demaged plaintiffs to the extent of $15,000, 


plus interest chereon from the date of such breach. 


fhe damages resulting from the exchange of 
debentures for preferred ctock were not as readily 
ascertainzble. We expressed the formla by which 
such damages were to be computed eas follows: "“Aseuning 
SeMontmollin presently held the Series A and Series B 
AFR Gebent:\:es she converted into preferred stock, what 
would be the total amount of dividerds thereon that she 
would receive out of the bankrupt estate?" (Opinion of 
this Cour<, dated July 23, 1969, p.51.) Determination 
of the damages resulting from the exchange was rendered 
impossible, however, by plaintiffs’ failure to furnish 
the court with sufficient information upon which to pred- 
icate a computation of deMontmollin's distributive 
dividends. So confronted, we chose to allow the filing 


of s@ditional proof in affidavit form. 


Both sides have submatted affidavits and reply 
affidavits sddressed to this specific issue of damages. 


Plaintiffs seek to recover $10,656; defendants contend 


249a 


OPINION OF HON. IRVING BEN COOPER, U.S.D.J. DATED 
SEPTEMBER 26, 1969 

they are entitled to only $2,112. While the dollar 
Gistance between the parties on this specific demag- 
item involves a relatively small amount, their papers 
Clearly point up how speculative and uncertain would 
be the factors upon which such damages could be predicated 
if computed at this tins. Evan the taking of extensive 
testimony (as defendant asserts is necessary) would pre- 


sent the same handicaps if undertaken now. 


This case is wiique in that while such cama ques 
are highly conjectural today they can be made certain 
at some future date. Plaintiffs' damages in this re- 
spect are measured by the distributiy ividend paid out 
by the ankrupt estate to its general unsecured creditozs; 
this dividenc, of course, must be adjusted for our pur- 
poses by adding deMontmollin's claim (apparently $222,000) 
to the claims of other gener.) unsecured creditors. The 
amount of this distributive dividend will become ascer- 
tainable at some future aris. We firmly believe that it 
would be unwise as well as uufair to all parties concerned 


to presently do ctherwise. 
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Accordingly, confronted by no reazonable 
alternative, we have resolved to holdé the computation 
of the aforementioned apacific damages in abeyance until 
the amount of the dividend to be paid out by the nkrupt 
estate can be ascertained with a reasonable degree of 
Certainty. We note that this places plaintiffs in al- 
most the same position they would have been in had 
GeMientmellin not converted her debentures into stock, 1.@., 
in the absence of such a breach, plaintiffs would have 
had to await distribution of the bankrupt estate before 


receiving the dividend paid on deMontmollin's claim. 


Since entry of judgment on plaintiffs’ second 
cause of action must await determination of the afore- 
mentioned damages, and since “there iu no just reason for 
Gelay," we direct that judgment be entered on all cther 
Claims in thia litigation. Rule 54(b), F.R.Civ.P. Entry 
of jutgment shall not be Gelaysd for the taxing of costs. 


Rule 58, F.R.Civ.r, 


The parties shall submit forns of judgment on 
notice within 10 days from this dats. 


Sew York, &.Y. 
Septeabar 26, 1969 


UNITED STATES DISTRICT JUDGE 
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a 
TUITE SYRIRE DISTRICT COURT 
SOUTHERN DIBTRICT CF MEW TORK 


BE OTE) ET PAR DUS OEY EE ES SS AT 


PIRST MATICHAL BANK OF NOLLYNOGD, 


et al., 
9 8 
Plaintiffs, 2 
2 
age .mat— & 60 Civ. 2326 

3 

AMNBRECAN POAM BUBEEBR CORPORATION, : AGRE RI DTT 
et al., t 
4 
Defendants. t 
7 


IRVING BEE COOPER, D. J. 


fhe Trustee in Bankruptcy of American Poem 
Rubber Corpexation (AFR) moves to have pre-verdict in- 
terest added to the $20,000 jury verdict returned on April 
29, 1968 in his favor on his first ccunterelaim charging 
Sammel Buochean with conspiring with other employees of 


APR to injure or destroy that corporation's business. 
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UNITED STATES DISTRICT COURT, 


SOUTHERN DISTRICT OF NEW YORK. 


The above entitled action having been assigned for 
all purposes to HON. IRVING “EN COOPER, United States 


District Judge: 


And defendant ACKMAN'S Second Counterclaim and Cross- 
Claim in the above enti’ ied action having been on October 
25, 1965, dismissed on cross motions for summary judgment 
made by plaintiffs' deceased predecessor, SAMUEL BUCHMAN, 
and defendants de MONTMOLLIN and PATHY; and, the Pre- 
Trial order herein having be consent directed judgment for 
Plaintiffs on their First Cause of Action as herein below 
decreed; 

And the remaining issues in said action having come 
on regularly for trial before the said District Judge, 
and a jury on April lst to and including April 29, 1968 
as to defendant ACKMAN'S First Counterclaim and the 
counterclaim of said defendants de MONTMOLLIN and PATHY 
and non-jury on December 3rd to and including December 5, 
1968 as to plaintiffs; Second Cause of Action; and the 
Court, with the consent of the parties having separated 
the issues of the existence of the conspiracy alleged by 
the Trustee and the INDIVIDUAL DEFENDANTS and the commission 


by SAMUEL BUCHMAN of acts thereunder from the issue of the 


damages suffered by the Trustee and the INDIVIDUAL DEFENDANTS 
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thereform; and the jury having rendered a verdict that 
SAMUEL BUCHMAN did conspire to injure AMERICAN FOAM RUBBER 
CORPORATION and the INDIVIDUAL DEFENDANTS and did commit 
acts in furtherance thereof, as alleged by the Trustee and 
the INDIVIDUAL DEFENDANTS; and the jury having rendered 
a verdict under the first counterclaim of defendant 
ACKMAN in the principal sum of $20,000.00 in favor of said 
ACKMAN as against plaintiffs and a verdict that the 
INDIVIDUAL DEFENDANTS were not damaged by the conspiracy; 
and the INDIVIDUAL DEFENDANTS' second counterclaim having 
been withdrawn and discontinued during said trial; and the 
Court at the conclusion of the evidence at the non-jury 
phase of the trial having reserved its decision on plaintiffs' 
Se nd Cause of Action and thereafter having filed its 
opinion dated July 23, 1969 holding defendant de MONTMOLLIN 
liable to plaintiffs and defendants PATHY not liable to them 
and its opinion dated September 26, 1969 deferring the 
conclusion of said Second Cause as against de MONTMOLLIN 
as hereinbelow decreed; 

And the Court having filed its two further opinions 


dated September 26, 1969 holding that defendant ACKMAN is 


entitled to interest on his recovery of $20,000.00 and 
that there should be no set-off as between plaintiffs' 
and defendant ACKMAN'S recoveries, both as below decreed; 
it is 


5 ¢& 
254a 


JUDGMENT ENTERED OCTOBER 14, 1969 


ORDERED and ADJUDGED that plaintiffs have judgment on 
their First Cause of Action against AMERICAN FOAM RUBBER 
CORPORATION in the sum of $64,900.00 with interest thereon 
at 5% per annum from August 1, 1960 to January 17, 1961 
in the amount of $1,484.47 or in all $65,484.47 with 
costs to be taxed in favor of plaintiffs against said 
AMERICAN FOAM RUBBER CORPORATION and that claim No. 43 
of plaintiffs' deceased predecessor, SAMUEL BUCHMAN, filed 
in the Estate of said AMERICAN FOAM RUBBER CORPORATION, 
pankrupt, ©. February 21, 1961 is, subject to all pertinent 
provisions of the Bankruptcy Act, valid as a general un- 
secured claim in bakruptcy for said amount of $65,484.47; 
and it is further 

ORDERED and ADJUDGED that plaintiffs' Second Cause of 
Action as against defendants ALEXANDER F. PATHY and SUZANNE 
M. PATHY be and the same hereby is dismissed with costs 
to be taxed in favor of said defendants against plaintiffs’ 
and it is further 

ORDERED and ADJUDGED that defendant MILTON R. ACKMAN 
as Trustee of AMERICAN FOAM RUBBER CORPORATION, 

Bankrupt, have judgment on his First Counterclaim against 
plaintiffs FIRST NATIONAL BANK OF ~OLLYWOOD, DOROTHY 
BUCHMAN and A. SANDER BUCHMAN, as executors of SAMUEL 
BUCHMAN, deceased, in the sum of $20,000.00 with interest 


thereon at 6% per annum from July l, 1959 to April 29, 


1968 in the amount of $10,593.33 or in all for $30,593.38 
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plus interest thereon at 6% per annum from April 29, 1968 
to the date of entry of this judgment in the amount of 
$2,651.52, totalling in all $33,244.65 with costs to be 
taxed in favor of said defendant ACKMAN against plaintiffs' 
and it is further 

ORDERED and ADJUDGED that plaintiffs' judgment and 
claim in bankruptcy, mentioned in the first decretal 
clause above, and defendant ACKMAN'S judgment mentioned 
in the third decretal clause above shall not be set-off 
against each other in any part; and it is further 

ORDERED and ADJUDGED that defendant ACKMAN'S Second 
Counterclaim against plaintiff and Cross-Claim against 
defendants MARIE LOUISE de MONTMOLLIN, ALEXANDER F. PATHY 
and SUZANNE M. PATHY be and the same hereby is dismissed 
without costs to plaintiffs and with costs to be taxed in 
favor of said defendants de MONTMOLLIN and PATHY against 
said defendant MILTON R. ACKMAN as Trustee of AMERICAN FOAM 
RUBBER CORPORATION; and it is further 

ORDERED and ADJUDGED that the First Counterclaim of 
defendants MARIE LOUISE de MONTMOLLIN, ALEXANDER F. PATHY 
and SUZANNE M. PATHY be and the same hereby is dismissed 
and the Second Counterclaim of said defendants be and 
the same hereby is discontinued with prejudice, without 
costs against defendants PATHY and with the liability 
or non-liability for costs of defendant de MONTMOLLIN 
reserved as provided in the decretal clause following; and 


it is further 
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ORDERED and ADJUDGED that plaintiffs' Second Cause 
of Action, referred to in the second decretal clause above, 
as against defendant de MONTMOLLIN, be and the same hereby 
is severed, to survive the entry of this judgment and to 
be disposed of after the conclusion and final windup of 
the Estate of AMERICAN FOAM RUBBER CORPORATION in bank- 
ruptcy, at which time defendant de MONTMOLLIN'S liability, 
if any, to plaintiffs for costs under said Cause of Action 
and under her Counterclaims referred to in the preceding 
decretal clause shall be determined. 


DATED: New York, New York 
October 9, 1969 


) 


IRVING BEN COOPER 


JUDGMENT ENTERED: 


October 9, 1969. 
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NOVEMBER 17, 1974. 


FIRST NATIONAL BANK OF HOLLYWOOD et al. v. AMERICAN 
FOAM RUBBER CORP., et al. - 60 Civ. 2328 


The sole issue which must be resolved on this 
motion for summary judgment is the amount of interest due 
plaintiff Buchman on the $15,000 judgment. See our two 
prior opinions in this case reported under the same cap- 


tion at 306 F.Supp. 593; 309 F.Supp. 547 (S.D.N.Y. 1969). 


New York law governs the question of interest 
here. Klaxon Co. v. Stentor Electric Mfg. Co., 313 U.S. 
487 (1941); Spanos v. Skouras Theatres Corp., 235 F.Supp. 
1, 17 (S.D.N.Y. 1964), aff'd, 364 F.2d 1l6él (2d Cir. 1966). 
Under New York law, compounding of interest is not allowed 
unless there is a new promise by the debtor after the in- 
terest has accrued. Wolf v. Aero Factors Corp., 126 F.Supp. 
872, 881 (S.D.N.Y. 1954), aff'd,. 221 F.2d 291 (2d Cir. 1955); 
Levine v. U.N. Cleaner, 4 A.D. 2d 955, 167 N.Y.S. 2d &01 
(2d Dep't 1957). Here there was no new promise or obli- 


gation on the debtor's part. 


Accordingly, plaintiff should be awarded simple 
interest on the $15,000 judgment at the following lega! 
rate: from April 1, 1960 to June 30, 1968 at six per cent 
per annum; from July 1, 1968 to February 15, 1969 at seven 
and one quarter per cent per annum; from February 16, 1969 


to August 31, 1972 at seven and one half per cent per 
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annum; and from September 1, 1972 to November 21, 1974 


(date of entry of this order) at six per cent per annum. 


See N.Y. CPLR §§5001, 5004; 3 NYCRR §4.1; Earnest v. 
Donald Deskey Assoc. Inc., 312 F.Supp. 1312 (S.D.N.Y. 
1970). The interest computed by the judgment clerk 
following this formula shall be added to the ward of 


$26,852.58 as to which there is no dispute. 


SO ORDERED: 


New York, N.Y. ” 
November 21, 1974 


‘in / 
Di ee ee 
; - , a at We 


ef Oe 


L 
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NITED STATES DISTRICT GOURT 
SOUTHERN DISTRICT OF NEW YORK 


FIRST NATIONAL BANK OF HOLLYWOOD, 
DOROTHY BUCHMAN and SANDER BUC MAN, 
as Executors of Samuel Buchman, CIVIL ACTION 
Deceased, 
No. 60:2328 IBc 


- against - ORDER AND JUDGMEN 
AMERICAN FOAM RUBBER CORP., MILTON R. 
ACKMAN, as Trustee of American Foam 
Rubber Corp., Bankrupt, MARIE LOUISE 
a 


de MONTMOLLIN, ALEXANDER F. PATHY 
SUZANNE M. PATHY, 


*% motion having regularly been made by the plaintiff, 


NOROTEH "TAAWN Ry myer , a a | t } nr = < 2 ha 
JOROTH 3U IAN, S Exccutrix of Samuel Buch 1, Deceased, above- 


named, for an order for summary judgment pursuant to Rule 56 of 
the Federal Rules of Civil Procedure, in favor of the aforesaid 
plaintiff herein, and the court having considered the affidavit 
of DOROTHY BUCHMAN, sworn to the 4th day of September, 1974 in 
Support of the motion, and the affidavit of DAVID SIVE, ESQ., 
sworn to the 24th day of September, 1974 in opposition thereto, 
and the court having heard t: argument of counsel, and due 


deliberation having been had thereon, it is 
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ORDERED, that the plaintiff's motion for summary 
judgment be and the same hereby is granted, an@ it is therefore 

ORDERED, ADJUDGED AND DECREED, that the plaintiff, 
DOROTHY BUCHMAN, as Executrix of Samuel Buchman, Deceased, 
recover of the defendant, MARIE LOUISE de MONTMOLLIN, the sum 


of $15,090.00 with interest a 


ct 
+ 


the following rate per annum 
from the following dates: 
(a) 6% per annum from April 1, 1960 to June 30, 1968; 
Pp P 


(b) 7 174% per annum from July 1, 1968 to February LS; 
1969; 


(c) 7 1/2% per annum from February 16, 1969 to 
August 3l, 1972; 


(a) 6% per annum from September l, 1972 to November 
21, 1974, 


all of which interest equals the sum of $14,016.00, and it is 


further 


ORDERED, ADJUDGED AND DECREED, that the plaintiff, 
DOROTHY BUCHMAN, as Executrix of Samuel Buchman, Deceased, 
recover of the defendant, MARIE LOUISE de MONTMOLLIN, the 
additional sum of $11,514.00 with interest at the rate of 6% 
per annum from the 2lst day of May, 1974 to the 2lst day of 


November, 1974, which interest equals the sum of $338.58 there- 
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by making the total amount to be recovered by the plaintiff, 
DOROTHY BUCHMAN, as Executrix of Samuel Buchman, Deceased, from 


the defendant, MARIE LOUISE de MONTMOLLIN, the 


sum of $40,868.58. 


United States District Judge 


Ls srs bss + my 
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the United States Court of Appeals for the Second Circuit 


part thereof, entered in this action on the 20th day of 


December, 1974, which ordered, adjudged anda decreed that plain- 


a 


tiff DOROTHY BUCHMAN, as executrix of Samuel Buchman, recover 


INER, NEUBURGER & SIVE 
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376—Affidavit of Service by Mail Socond Circul the Reporter Co., inc., 11 Park Piace, 


we § af Awe 
Wu Va ay Yvon 


New York, NS. Y 


Nosional Bank of Holloywood, Dorothy Buchman 


proslless 


y 


\ AFFIDAVIT 

am Rubber Corp. et ale / OF SERVICE 
BY MAIL 

Defendants sas 2 


Masie Louiso ot al. 


Defondants=Appellants 


State of Mew Dork, Couaty of New York, gs.: 
Raymond J, Braddick, , being duly sworn deposes and says that 
agont for Winer Neuberger & Sive 


+ 


he a5 
the attorney 
Defendants-Appellants herein. That he is over 
is not a party to the action and residcs at 


for the above named 
zl years of age, Levittown, New York 
That on the theday of April , 1975, 
Exhibits Volume, Appendix and Brief 
Dorovhy Buchman 


As Executrix of the Estate of Samuel Buchman Pro Se 
3180 South Sean Drivo 


Hallandalo, Fiorida 33009 
irties and at the addresses as speci 


he served the within 


upon the attorneys for the pi ified below 


Dorothy Buchman, Executrix of the Estate of Samuel Buchman et ale 
wy depositing 3 copies of coach 

to each of the same securely enclosed in a post-paid wrapper in the Post Office regularly main- 
tained by the United States Government at 


9) Church Street, New York, New York 


direeted to the said attorneys for the par.es as listed above at the addresses aforementioned, 


that bine the addresses within the state designated by them for that purpose, or the places 
n kept offices between which places there then was and now is a regular com- 
munication by mail. 


viiere r the 


Sworn to before me, this 


le , ¢ 
aay OL 


ROLAND W. JOHNSON 
Notary Public, State of ‘New York 
No, 4509705 
Qualified in Delaware County 
Commission Expires March 30, 19 


